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What makes a law firm different?

Legal acumen? Global reach? Industry depth? Yes, but that’s not all.

What truly differentiates a law firm is how it serves its clients. When our clients tell us both 

the quality of our work and the experience of working with us are equally satisfying—when 

they acknowledge always feeling top of mind—for us, that is true distinction.

At K&L Gates, no matter which of our offices or practices you engage, you’ll experience the 

universal benefits of a firm that is keenly focused on you and your business. There’s a reason 

why clients consistently rank us as one of the top law firms in the world for client service. 

Let us show you what a fully integrated global practice and an unwavering commitment to 

unsurpassed client service can mean for you and your business.

K&L Gates LLP. Global legal counsel across five continents. 
Learn more at klgates.com.
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Waite-Jones, whom my company is sponsoring as a 
fellow through the Equal Justice Works program.

That Waite-Jones made it through college and 
the UC Berkeley School of Law is remarkable in it-
self. As a teenager, he was homeless for several years, 
camping out under a bridge at times. But that searing 
experience opened his eyes, he says, to a pernicious 
problem: the criminalization of homelessness.

“In San Francisco, a person can be cited for sit-
ting or lying down on the sidewalk,” he says. And 
that can start a perilous descent for young people 
ill-equipped to navigate the system. Failing to appear 
can lead to a $300 additional fine, a suspended li-
cense, and a warrant, arrest and jail time, he explains. 
During a two-year fellowship with Legal Services for 
Children, Waite-Jones will be working in San Fran-
cisco defending homeless youth in court and helping 
them to receive other needed services.  

He’s just the latest ALM legal eagle. Jordan Cun-
nings, now in her second year of the fellowship we 
sponsor, continues to work with Public Counsel in 
Los Angeles representing immigrant parents facing 
custody and detention problems. 

And there’s good news about Mark Doss, who 
just finished his fellowship working for the Inter-
national Refugee Assistance Program (formerly the 
Iraqi Refugee Assistance Program) at the Urban Jus-
tice Institute: The nonprofit has hired him. His work 
included pushing for promised visas for hundreds of 
Iraqis who have served as interpreters and guides for 
the U.S. military in Iraq. Red tape stalled their exits 
for years, and they and their families live in constant 
fear for their lives. Doss’ op-ed in The Wall Street 
Journal last year about their plight seems to have wo-
ken up government officials.  

Some of my favorite conversations in recent 
months have involved talking with prospective fel-
lowship candidates or with some of the 12 young 
lawyers we’ve sponsored over the years. I’m inspired 
by the problems they’ve identified, their creative so-
lutions and their exuberance in having the legal skills 
to effect real change.

Some 50 firms currently sponsor fellows through 
EJW, most of them splitting the cost 
with clients. (Co-sponsored fellow-
ships cost $32,500 per partner per year 
for two years.) But most fellowship 
candidates—even those with impec-
cable résumés—never get the chance.  

“Unfortunately, we have to turn 
away four out of five of these excep-
tional people because there is not 
enough support to enable them to do 
critical work on behalf of those less 
fortunate,” laments David Stern, executive director 
of Equal Justice Works.

If you’ve heard about EJW but haven’t participat-
ed, find a client to reach out with or sponsor a fellow 
on your own. In a year of market turmoil, political 
tensions and strategic uncertainty, it’s an investment 
guaranteed to pay off.  

Kim Kleman, Editor-in-Chief
kkleman@alm.com

Meet Asher
Sometimes, making a difference is as easy as 
supporting just one young lawyer.  

In an issue dedicated to Big Law’s impact around the globe, it’s fitting to introduce you to a 
young lawyer who this fall is setting out to make a personal difference in the world: Asher
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To the Editor,
As last month’s cover story noted, baby 
boomers will be retiring in droves. When 
we combine the vast numbers of law firm 
attorneys approaching career transition 
with the enormous unmet legal needs of 
the poor and disadvantaged, we are in a 
unique position to leverage these experi-
enced lawyers. If even a small fraction of 
the retired, semiretired, and transition-
ing baby boom lawyers would engage in 
some form of meaningful pro bono work, 
they could have a sizable impact on eco-
nomic and social justice. Creating the in-
frastructure to support and sustain these 
new roles, however, is a significant and 
sensitive undertaking.   

The Pro Bono Institute (PBI) saw this 
demographic transition coming and, in 
2005, launched Second Acts, which fo-
cuses on research and technical assistance 
to create replicable models. Since then, 

experimentation with senior lawyer pro-
grams has occurred around the country 
but has been limited.   

Law firms are particularly appropri-
ate structural allies for facilitating their 
senior lawyers’ participation as they step 
down from full-time firm responsibilities 
to expanded pro bono activities, either 
as continuing members of the firm or as 
firm-supported alumni working primarily 
with legal services organizations. Benefits 
to the firm can include improving the 
firm’s overall pro bono program; enhanc-
ing loyalty and firm reputation both in-
ternally and externally; offering increased 
mentoring, supervision and training for 
junior attorneys; and providing a mecha-
nism for balancing staffing levels and 
minimizing disruptions.

Experience tells us that there is no 
“one size fits all” approach that would 
work for all firms. As with all other as-

pects of law firm pro bono practice and 
administration, PBI’s Law Firm Pro Bono 
Project is available to provide assistance 
to firms in addressing questions. 

With adequate training and support, 
transitioning lawyers would bring not 
only a major increase in pro bono capac-
ity, but also expertise, leadership, moral 
support and new perspectives that would 
be of great benefit. Engaging transition-
ing attorneys in pro bono work will re-
quire re-envisioning the role of senior 
attorneys in the legal community while 
offering meaning, purpose and dignity to 
those lawyers and exponentially increase 
legal services for those most in need. 

EVE RUNYON
PRESIDENT AND CEO

Pro Bono Institute

REENA N. GLAZER
ASSISTANT DIRECTOR

PBI Law Firm Pro Bono Project

TO ENHANCE ACCESS TO JUSTICE, TAP BOOMERS RETIRING FROM LAW FIRMS
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BARTALKBARTALK

H E  C H I C A G O 

C u b s  k n o w 
all about the 
weight of his-
t o r y .  T h e y 

spent the season solidly atop 
the standings, and with Kris 
Bryant an MVP frontrun-
ner and Kyle Hendricks a Cy 
Young contender, they’re go-
ing into the playoffs favored 
to win the World Series. But 
the fact remains: The Cubs 
haven’t won it all in 107 years.

For a lesson in how to deal 
with the burden of the past, 

the Cubs could do worse than 
to look to its own in-house 
legal department and its law-
yers at Kirkland & Ellis and 
DLA Piper. The renovation 
and expansion of historic 
Wrigley Field has been a key 
element of the Cubs’ come-
back strategy, but the entire 
project was threatened by the 
team’s legal history and the 
uniqueness of its 102-year-old 
ballpark, which in addition to 
being designated a city land-
mark is located in a residen-
tial neighborhood. 

Fortunately for the Cubs, 
its legal team is nothing like 
the Lovable Losers of yester-
year. Its lawyers are close to 
a sweep of wins at City Hall, 
a local landmark commission 
and federal court. Wrigley has 
already undergone or received 
approval  for most of  the 
planned changes, including 
the installation of two giant, 
controversial video screens 
in the outfield. In September, 
a federal judge in Chicago 
again ruled in the team’s fa-
vor after owners of buildings 

near Wrigley, who sell tickets 
for rooftop views into the sta-
dium, sought to revive a suit 
over the video boards that had 
been dismissed in 2015.

The Cubs’  grand plan 
was put in place shortly after 
the Ricketts family in 2009 
bought the Cubs from the 
Tribune Co. for a reported 
$900 million. The family says 
that the investments were 
necessary to keep Wrigley safe 
and to add advertising rev-
enue to support a competitive 
team on the field.

INSIDE: 14  Legal aid pitches on video

 15  A litigation funder’s big bet   

 16  Rankings: Best summer programs

 18  Women who sued their firms

MORE BAR TALK ONLINE  

FOR MORE NEWS
about Am Law 200 law firms, 
go to americanlawyer.com.
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The team turned to Kirkland and DLA Piper to execute a winning strategy off the field. BY ROY STROM
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“Everything was so well-
thought-out in advance,” said 
one source who is familiar 
with the matter. “That was the 
beauty of it, just watching it 
get executed.”

Much of the difficulty 
with expanding Wrigley Field 
resulted from a copyright in-
fringement lawsuit that the 
team’s previous owners filed 
in 2002 against the rooftop 
businesses across the street. 
A unique aspect of Wrigley 
Field, the rooftop businesses 
have evolved over the years 
from a few fans standing atop 
the buildings into multimil-
lion-dollar businesses. The 
homes have been turned into 
bars, and the rooftops now 
have stands that seat more 
than 100 partygoers, enticed 
by the all-you-can-eat-and-
drink tickets.

The 2002 lawsuit in feder-
al court in Chicago resulted in 
a settlement in 2004, with the 
Cubs agreeing to split revenue 
with the rooftops. The club 
would get 17 percent of the 
rooftop revenue through 2023 
and would no longer attempt 
to block their views, according 
to a contract made public in 
the current litigation. 

For a while, this contract 

hampered the team’s ability 
to expand the Friendly Con-
fines—a historical albatross 
akin to the Cubs’ 1969 Sep-
tember collapse, when they 
lost 17 of their final 25 games 
to miss a National League 
Pennant. 

But the legal team at Kirk-
land, which represented the 
Cubs in a lawsuit filed in fed-
eral district court in Chicago 

in 2014 by a group of rooftop 
owners, has so far proved that 
the contract isn’t as limiting as 
once thought. 

The club turned to litiga-
tion partner Andrew Kassof, 
who had just successfully de-
fended NBA player and coach 
Derek Fisher in a defamation 
and breach of contract lawsuit 
brought by former NBA play-
ers association executive di-
rector Billy Hunter. Kirkland 
also had a personal connec-
tion with the Cubs: General 
counsel Lydia Wahlke is a for-
mer Kirkland associate.

Kassof, his partner Daniel 
Laytin and associate Diana 

Watral zeroed in on a single 
sentence in the contract to 
convince U.S. District Judge 
Virginia Kendall that the 
Cubs have the right to block 
some of the rooftop views 
with new video boards. (An 
attorney for the lone remain-
ing rooftop owner in the case 
told sibling publication The 
Am Law Daily in September 
that his client would appeal 

the ruling to the U.S. Court 
of Appeals for the Seventh 
Circuit.)

In a section of the contract 
that otherwise spells out how 
the Cubs must repay the roof-
top owners if they impinge 
their view of the field, the sen-
tence reads: “Any expansion 
of Wrigley Field approved 
by governmental authorities 
shall not be a violation of this 
agreement.” The latest dis-
pute hinged on the definition 
of “expansion.” 

The rooftop owner argued 
for a less expansive definition 
of the term. “Judge, putting 
a sign on top of an expan-

sion doesn’t make that an 
expansion. It’s kind of an ab-
surd reading of the contract,” 
Thomas Lombardo, a Di-
Monte & Lizak partner rep-
resenting the rooftop owner, 
argued in an unsuccessful 
February 2015 hearing seek-
ing an emergency injunction 
to stop the Cubs construction 
before Opening Day last year.

“We have structurally con-

nected steel columns that 
connect and tie the bleacher 
expansion in with the video 
board expansion so they are 
integral together,” Kirkland’s 
Kassof replied, according to 
a transcript. “They were de-
signed together. They were 
approved together.” 

Kendall agreed. In Sep-
tember 2015 she dismissed 
the rooftop owner’s case. “It 
is undisputed that the govern-
ment approved its construc-
tion,” she wrote.

For their zoning and land-
mark work, the Cubs hired 
high-powered DLA Piper 
partner David Reifman, no 
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SING A FRESH FUND-

raising approach to 
support legal servic-

es for the poor, a group of Big 
Law associates announced on 
Sept. 7 its first grants to four 
legal aid groups. The Associ-
ates Committee, launched last 
year by third-year Skadden, 
Arps, Slate, Meagher & Flom 
associate Corey Laplante, said 
that the four will receive a 
total of $200,000 raised from 
200 associates who contrib-
uted $1,000 each.

Two groups are each get-
ting $75,000 grants: the Loui-
siana Center for Children’s 
Rights in New Orleans and 
the Refugee and Immigrant 
Center for Education and 
Legal Services (RAICES) in 
San Antonio. The Innocence 
Project in New York City and 
the Chicago Coalition for 
the Homeless are receiving 
$25,000 apiece.

Applicants had to submit 
a 60-second video shot on a 
smartphone describing how 

they would use the funds. 
From the 84 grant applica-
tion, the Associates Commit-
tee’s board selected 15 final-
ists; the entire membership 
voted for the four winners. 

Although the finalists submit-
ted financial statements and 
other materials, the videos 
were the centerpiece of the 
selection process.

RAICES’s video conveyed 

ELEVATOR PITCHES FOR LEGAL AID   
The Associates Committee awards its first grants.

One winning video showed a little girl formerly detained in an immigration center.

U

A 2004 settlement barred the ball club from blocking rooftop views.

          But a single sentence in the contact offered a potential exception.  
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stranger to big-name clients. 
Locally, he has represented 
Wal-Mart Inc. and Whole 
Foods Market Inc., and he 
helped Boeing Co. win mil-
lions in tax incentives when 
they moved their headquar-
ters to the Windy City in 
2001. Since his work with the 
Cubs, he has been appointed 
by Mayor Rahm Emanuel to 
head Chicago’s Department of 
Planning and Development.

The team originally faced 
heavy resistance from local 
alderman Tom Tunney, who 
argued that the new signs and 
increased number of night 
games would be a nuisance 
for nearby residents. Tunney 
largely acquiesced after the 
team struck a deal in 2013 
with Emanuel’s office. 

The club still had to gain 
approval from city offices 
such as the Chicago Plan 
Commission, the office of 
Planning and Development 
and the Commission on Chi-
cago Landmarks. Chief legal 
officer Michael Lufrano, Reif- 
man and others acted as liai-
sons between the ball club, 
the public and the commis-
sioners, relaying the team’s 
plans to the commissions as 
they changed after negotia-

tions with the rooftop owners 
and the city, and facing dissat-
isfied rooftop owners at pub-
lic meetings. 

“Tourists from all over 
the world come to the roof-
tops because this is a special 
commodity,” rooftop owner 
Marc Hamid said at a land-
mark commission meeting 
in July 2013, according to a 
transcript. “You’re poised to 
destroy that experience to-
day.” Unconvinced, the com-
mission voted in favor of the 
project. 

But just like the ball club’s 
quest for a World Series, the 
legal team’s work is not done. 
The latest dispute centers on 
when the team will be permit-
ted to sell alcohol in a new 
outdoor plaza adjacent to 
Wrigley Field. The club says 
that a city plan announced 
by Tunney and Emanuel that 
would limit alcohol sales to 
days of events at the park 
could breach the 2013 agree-
ment that the team struck 
with the city allowing the 
construction to start.

A club spokesman, Julian 
Green, said in an email that the 
plan “raises legal questions.”

Email: rstrom@alm.com.
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Although the finalists submit-
ted financial statements and 
other materials, the videos 
were the centerpiece of the 
selection process.

RAICES’s video conveyed 

a compelling message in un-
der a minute. In front of the 
Karnes Family Detention 
Center in Karnes City, Texas, 
a RAICES employee explains 
that the group provides free 
legal services to children and 
mothers detained there while 
seeking asylum, and would 
use the grant to hire another 
lawyer and legal assistant. The 
camera then pans down to a 
little girl. “My name is Mela-
ny, and I used to be in Karnes. 
Help other kids like me to get 

out of jail,” she says, holding 
up her detention center iden-
tification card.

“Every time I watch that 
one, it brings me to tears,” 
Laplante says of the video.

Ryan Hill, director of de-
velopment for the Louisiana 
Center for Children’s Rights, 
says that he has never seen an 
application process like this. 
“It was really fascinating boil-
ing down the case for your or-
ganization to a single minute,” 
he says. —SUSAN BECK

A 2004 settlement barred the ball club from blocking rooftop views.

          But a single sentence in the contact offered a potential exception.  

IN WHAT MAY BE THE FIRST PUB-

LIC auction of a litigation claim to 

a third-party funder, Gerchen 

Keller Capital LLC has paid 

$26.2 million to the estate 

of a bankrupt Utah 

magnesium company 

for a stake in a judg-

ment that the bankruptcy 

trustee won at trial last year. If 

the bet pays off, the funder could 

collect up to $50 million. 

The bankruptcy trustee for 

Magnesium Corp. of America, or 

MagCorp., won the $213 million 

fraudulent conveyance judgment 

in February 2015 against its former 

owner, Ira Rennert, and his invest-

ment fund Renco Group Inc. Ren-

nert was found liable for siphon-

ing off too much money from the 

company, using proceeds to build a 

29-room mansion in the Hamptons, 

among other things.

Under the terms of a sale to 

Gerchen Keller, which closed on 

Sept. 8 in New York, the Chicago-

based funder will get the first  

$50 million of any eventual recov-

ery on that judgment. But if Rennert 

wins an appeal, now before the U.S. 

Court of Appeals for the Second 

Circuit, and defeats the litigation on 

remand, Gerchen Keller could end 

up with nothing.

Litigation trusts frequently tap 

third-party funding to help cover 

legal fees to pursue claims after a 

bankruptcy plan is confirmed. But 

those deals almost never become 

public. This time details of compet-

ing funding contracts were part of 

the court record.

On Sept. 7, U.S. District Judge 

Denise Cote in New York swatted 

down a last-gasp motion to block 

the sale by a group of notehold-

ers, represented by Brown Rudnick. 

Rennert’s lawyers at Kaso witz Ben-

son Torres & Friedman had also op-

posed the deal with Gerchen Keller.

“Defendants do not want their 

adversary to be well-funded for the 

first time ever,” wrote Stevens & 

Lee’s Nicholas Kajon, counsel to the 

MagCorp Chapter 7 trustee, in a 

brief opposing the motion for a stay 

of the sale.

Before the deal closed, after 

12 years in bankruptcy, the trustee, 

Lee Buchwald, had just $650,000 

left to manage the estate. “Now he 

has $26.8 million in the bank,” Ka-

jon says. “Big difference there. It’s a 

liquidity event for us, obviously.”

The trustee first approached 

third-party funders in March. Kajon 

emailed a “tickler” describing the 

case, including the trustee’s appel-

late brief, filed by Michael Kellogg 

of Kellogg, Huber, Hansen, Todd, Ev-

ans & Figel. In June, Gerchen Keller 

agreed to be the stalking-horse 

bidder. In August, U.S. Bankruptcy 

Judge Mary Kay Vyskocil in Manhat-

tan blessed the auction process, 

known as a “363 sale.” Gerchen 

Keller beat out another funder, Ju-

ridica Asset Management, on Aug. 

11, after agreeing to increase its 

payment and reduce its recovery. 

Ashley Keller, co-founder of 

the rapidly growing funder, said 

that this may be the first time that 

a funder has bought a litigation as-

set in an ongoing bankruptcy. While 

noteholders have alleged that the 

funding contract cost the estate 

too much, he says that “if the trust-

ee knew that the case would settle 

or that the Second Circuit would 

affirm, he wouldn’t have solicited 

our bid. Our capital is expensive 

precisely because of the risk we’re 

taking.”                   —Julie Triedman

AUCTIONING OFF A CHANCE TO WIN
A litigation funder buys a claim out of bankruptcy.
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HE SUMMER STARTED 
off well, with the 
unexpected prospect 

of a pay raise, and then the 
good times just kept rolling. 
The roughly 4,200 would-
be lawyers who responded to 
The American Lawyer’s an-
nual Summer Associates Sur-
vey reported that 2016 was 
another fine year to be a sum-
mer associate. 

This year’s crop of rising 
second- and third-year law 
school students who accepted 
10-week posts at law firms 
learned in June that should 
they receive a job offer, many 
would be making $180,000, 
rather than $160,000, in 
their first year. That boost 
was followed by a Beyon-
cé concert at about half 
a dozen firms, tickets to 
the musical “Hamilton” at 
Gibson, Dunn & Crutch-
er and McDermott Will 
& Emery, a sailing trip in 
England hosted by Cravath, 
Swaine & Moore and Scotch 
night at  Cleary Gottl ieb 
Steen & Hamilton, as well as 
baseball games, wine tastings, 
karaoke nights and countless 
lunches and dinners at the 93 
law firms that were included 
in our survey.

Then there was the work. 
Just like last year, Choate 
Hall & Stewart and Kaye 
Scholer tied for first place, 
each receiving a 5 out of 5 in 
every category for which we 
asked the summers to rate 
their firms. Those categories 
include the level of training 
and guidance the students 
received, how interesting 
and “real” the work was, how 
often they interacted with 
partners and associates, how 
accurately the firm portrayed 
itself and whether the firm is 
a good place to work overall. 

Choate Hall, where all 
160 lawyers work out of the 
same office in Boston, has 
been ranked No. 1 since 2014, 
when it leaped from 68th 
place. Summer associates 
seemed to like the sense of 
community that a single office 
fosters. “With the one-office 
model, partners, associates 
and staff develop 

a real feeling 
of camaraderie, with-
out compromising the firm’s 
ability to get some of the most 
interesting work from all over 
the world,” said one summer 
in the open-ended question 
portion of our survey.

The summer associates 
who responded to our survey 
gave their firms an average 
score of 4.847 out of 5, with 
the lowest-scoring firm, Ogle-
tree, Deakins, Nash, Smoak 
& Stewart, earning a still-re-
spectable 4.4. Summer asso-
ciates at the employment firm 
said that they craved a little 

more structure and sometimes 
didn’t have enough to do. 

That could be in part be-
cause the 721-lawyer firm 
doesn’t have an official sum-
mer associate program, but 

prefers to hire 
laterally, according 

to chief administrative of-
ficer Sharon Wardrip. Indi-
vidual offices that see a need 
for first-year associates may 
hire summer associates, which 
usually results in only 12 to 18 
summer hires per year. 

A lack of diversity was one 
of the most common com-
plaints on our survey this year. 
About 100 survey respondents 
mentioned it as an area for 
improvement at firms across 
the country. Some specified 
that their firm lacked racial 
diversity or awareness around 

LGBTQ issues, but the ma-
jority simply asked for “more 
diversity.” 

Many summer associates 
lived up to millennial stereo-
types, wishing for more feed-
back on how they were doing, 
as well as more transparency 
about how the firm works 
and how to make partner. A 
handful wanted healthier food 
options, fewer desserts, and 
gyms in the building. That 
didn’t seem to be a problem at 
Cooley, however. One associ-
ate described the firm as “hip 
and happy” and praised its 
“top-notch exercise initiatives 
(free FitBits, gym stipends 
and lunchtime yoga for ev-
eryone at the firm).”

Average pay for sum-
mer associates increased 
to $3,289 a week, from 
$3,030 last year. Summer 
associates were optimistic 
about their future job pros-
pects. About 85 percent ex-

pected to receive a job offer 
from their firm, and 64.4 per-
cent predicted they’d still be 
at the firm in five years, about 
the same as last year. They 
rated their overall level of 
worry about job opportunities 
3.95 out of 5, with 5 meaning 
not worried at all. That figure 
was up from 3.84 last year and 
2.76 in 2009. 

Law firms, meanwhile, 
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SUMMER PLEASURES
Choate Hall and Kaye Scholer top the rankings in our Summer Associates Survey.

Beyoncé concerts, 

“Hamilton,” and 

Scotch tastings 

were some of the 

diversions law stu-

dents enjoyed at 

firms last summer.
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LGBTQ issues, but the ma-
jority simply asked for “more 
diversity.” 

Many summer associates 
lived up to millennial stereo-
types, wishing for more feed-
back on how they were doing, 
as well as more transparency 
about how the firm works 
and how to make partner. A 
handful wanted healthier food 
options, fewer desserts, and 
gyms in the building. That 
didn’t seem to be a problem at 
Cooley, however. One associ-
ate described the firm as “hip 
and happy” and praised its 
“top-notch exercise initiatives 
(free FitBits, gym stipends 
and lunchtime yoga for ev-
eryone at the firm).”

Average pay for sum-
mer associates increased 
to $3,289 a week, from 
$3,030 last year. Summer 
associates were optimistic 
about their future job pros-
pects. About 85 percent ex-

pected to receive a job offer 
from their firm, and 64.4 per-
cent predicted they’d still be 
at the firm in five years, about 
the same as last year. They 
rated their overall level of 
worry about job opportunities 
3.95 out of 5, with 5 meaning 
not worried at all. That figure 
was up from 3.84 last year and 
2.76 in 2009. 

Law firms, meanwhile, 

have been falling over them-
selves to attract the best tal-
ent. Even with the raise in 
pay, firms reported hiring 
an average 5.1 percent more 
first-year associates this year 
compared with 2015. Some 

have added generous perks to 
their benefits packages, such 
as 20 weeks of gender-neutral 
paternal leave at Winston & 
Strawn and help with paying 
down student loans at Orrick, 
Herrington & Sutcliffe. 

It’s not clear whether that 
will do the trick, however. 
Only 4 percent of the summer 
associates surveyed said that 
they consider benefits when 
evaluating a job offer. The 
strength of their practice area, 

work-life balance and desire 
to live in a particular city were 
the factors that summer asso-
ciates said they consider most 
important when they are eval-
uating an offer.

        —NELL GLUCKMAN 

HOW THEY RATED: THE TOP 50 
The firms where summer associates were happiest of all.
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2016 
Rank

2015 
Rank Firm Average Score

1 1 Choate Hall & Stewart 5.000

1 1 Kaye Scholer 5.000

3 47 Crowell & Moring 4.995

4 4 O'Melveny & Myers 4.989

5 11 Paul Hastings 4.988

6 12 Duane Morris 4.985

7 3 Kilpatrick Townsend & Stockton 4.972

8 19 Akin Gump Strauss Hauer & Feld 4.969

9 6 Schulte Roth & Zabel 4.961

10 49 Hughes Hubbard & Reed 4.959

11 8 Clifford Chance 4.955

11 15 Orrick, Herrington & Sutcliffe 4.955

13 26 Linklaters 4.944

14 30 Proskauer Rose 4.917

15 80 Katten Muchin Rosenman 4.908

16 54 Kramer Levin Naftalis & Frankel 4.898

17 9 White & Case 4.895

18 32 Gibson, Dunn & Crutcher 4.892

19 17 Fried, Frank, Harris, Shriver & Jacobson 4.891

20 18 Snell & Wilmer 4.889

21 21 Wilmer Cutler Pickering Hale and Dorr 4.881

22 22 Sidley Austin 4.879

23 23 Cahill Gordon & Reindel 4.877

24 16 Arnold & Porter 4.875

25 12 Morgan, Lewis & Bockius 4.869

2016 
Rank

2015 
Rank Firm Average Score

26 7 Kirkland & Ellis 4.866

27 31 Morrison & Foerster 4.865

28 26 Fox Rothschild 4.852

29 35 Cooley 4.845

30 28 Drinker Biddle & Reath 4.836

31 36 Shook, Hardy & Bacon 4.833

32 29 Cadwalader, Wickersham & Taft 4.832

33 25 Pillsbury Winthrop Shaw Pittman 4.830

34 34 Sullivan & Cromwell 4.827

34 N/A Sutherland Asbill & Brennan 4.827

36 14 Blank Rome 4.815

36 53 Venable 4.815

38 71 Norton Rose Fulbright 4.814

39 70 Pepper Hamilton 4.809

40 33 Willkie Farr & Gallagher 4.807

41 42 Dechert 4.799

42 86 Foley & Lardner 4.775

42 73 Greenberg Traurig 4.775

44 52 Schiff Hardin 4.747

45 45 Ropes & Gray 4.745

46 79 Winston & Strawn 4.744

47 77 Dykema Gossett 4.742

48 46 DLA Piper 4.715

49 40 Finnegan, Henderson, Farabow, Garrett & Dunner 4.714

50 50 Hogan Lovells 4.709
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BARTALKBARTALK

N AUGUST, CHADBOURNE 

& Parke partner Kerrie 
Campbell made headlines 

when she sued her firm for 
gender discrimination, claim-
ing that it pays female partners 
less and denies them leader-
ship opportunities. (Chad-
bourne denies the allegations.) 
She joins at least three other 
female lawyers at big firms 

who have filed gender dis-
crimination suits in 2016. 

But it’s a good bet that 
such suits are filed by only a 
small percentage of female 
lawyers who feel that they 
have experienced discrimi-
nation. Most aren’t willing 
to put their jobs on the line. 
What happens to the women 
who do? We tracked down 
several former plaintiffs who 
had sued law firms, and found 
that their fates varied—but 
none have stayed in Big Law.

Amy Cherry-Abitol, a for-
mer associate in the Tokyo 
office of now-defunct Cou-
dert Brothers, sued Coudert 
in the 1990s. She claimed that 
the firm refused to give her 
work and told her to leave the 
firm’s office after she returned 
from maternity leave in 1991. 

The case went to trial in Man-
hattan Supreme Court, but 
Cherry-Abitol settled for a re-
ported $500,000 to $750,000. 

After leaving Coudert, 
Cherry-Abitol took a job in-
house at American Interna-
tional Group Inc. until she 
left in 1997 to start a boutique 
firm with her husband. After 
a stint doing residential de-
velopment on eastern Long 
Island ended during the 2008 
economic downturn, Cher-
ry-Abitol attended Harvard 
Business School’s New Path 
program for women seeking 
to change careers. Now she’s 
opening a wellness center 
near her home in the Hamp-
tons, with plans to begin con-
struction in early 2017. 

“Sometimes the entrepre-
neurial route is the way to go,” 
she says. “I can see sometimes 
that men will bristle a bit tak-
ing instructions from women, 
but it doesn’t matter because 
you’re in control.”

Francine Griesing, a for-
mer Greenberg Traurig share-
holder, also chose the entre-
preneurial route. She sued 
Greenberg Traurig in 2012, 
claiming that the firm paid its 

female attorneys less and that 
she was forced to leave the 
firm after complaining about 
allegedly unfair pay practices. 
She settled with Greenberg 
Traurig the following year un-
der undisclosed terms.

Greising says she consid-
ered joining another big firm, 
but her family and friends en-
couraged her to open her own 
firm. Griesing Law started in 
Philadelphia with Greising, 
an associate and her assistant. 
Now the full-service firm em-
ploys 14 lawyers, including 13 
women, and has 300 clients. 

At Greising’s firm, there 
are no origination credits 

because, she says, “everyone 
contributes to bringing in the 
work and serving it.” Most of 
the lawyers have children. If 
they can’t make it to the office 
for a meeting, someone will 
cover for them; it’s not taken 
as a sign they’re not commit-
ted to the job, Greising says.

Not all the lawyers who 
sued their former firms speak 
so highly about their post-
settlement career trajectories. 

“It had a devastating effect 
on me,” says Bonnie Porter, 
a former Boies, Schiller & 
Flexner associate who sued 
the firm in 2002, claiming that 
it routinely routed women 

FIRST, THEY SUED. THEN WHAT?  
How life after litigation turned out for three women who filed discrimination suits against law firms.

Francine Greising 

founded her own 

firm after settling 

a lawsuit against 

her former firm, 

Greenberg Traurig.

Zürich Basel  www.vischer.com
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 Across
 1 12-ounce drink, at   
  Starbucks
 5 They aren’t long shots
 10 Thanksgiving dishes
 14 Think tank nugget
 15 “Faust,” for one
 16 Zeno’s birthplace
 17 Jeff Loeb, author   
  of “Batman: The Long   
  Halloween,” say
 20 Ashram attendee
 21 Real bargain
 22 Bit of ink, briefly
 23 Abbreviated linemen
 26 Place for cowboy flings
 30 Cone starter?

 31 Old Olds autos
 33 “It’s true, really!”
 34 Urban sports venue
 36 Bread for a tamale?
 37 Eat hurriedly, as   
  Halloween candy
 40 Standard partner
 41 Valuable find from   
  Colombia
 42 Opens, as some jackets
 44 Prefix meaning “one-   
  tenth”
 45 About 907 kilograms
 48 “___-boo, I see you!”
 49 Go slack
 50 Five fifths
 51 Hard work may be part of it

 55 Lost union leader
 57 Be tricked by more trick- 
  or-treaters than anyone   
  else on Halloween Night
 62 Claim to be true
 63 ___ mignon
 64 Homme de famille
 65 Toy-block brand
 66 Gov’t-issued bond
 67 Detected, in a way

Down
 1 Cirque du Soleil garb
 2 Peterson of the NFL
 3 Rustic shelter
 4 Joe Friday’s employer,   
  initially

 5 Polynesian staple food
 6 What a checkout scanner  
  scans
 7 Certain till fill
 8 Pace at Pompano Park
 9 Put aside
 10 Law office item
 11 Sacha Baron Cohen   
  persona ___ G
 12 Agosto, por ejemplo
 13 Acted like a benchwarmer
 18 Cheer from the fans
 19 Otology focus
 24 Sci-fi and mystery
 25 Genesis city
 27 “Disco Duck” singer Rick
 28 Jet stream’s heading
 29 Gilberto’s gold
 32 Turned sharply
 33 Cornell University site
 34 Umpire’s call
 35 Mythical creatures
 37 Gillian Flynn’s “___ Girl”
 38 Seem to radiate
 39 Red-eye from the coast, e.g.
 40 Little Peke
 43 Word after beaten or primrose
 45 Chewy treat
 46 Zealous
 47 Put in apple-pie order
 52 Lift to determine weight
 53 Victor’s cry, perhaps
 54 Denver’s home (abbr.)
 56 It often follows a crash
 57 ___ pal
 58 Curie or Arden
 59 Got backwards?
 60 Pt. of IRA
 61 Holy woman, for short

Answers to the puzzle can 
be found on page 16. Email: 
judgevic@gmail.com.

HIDDEN APPARITIONS 
With Halloween coming, beware what lurks in strange places. By Victor Fleming

because, she says, “everyone 
contributes to bringing in the 
work and serving it.” Most of 
the lawyers have children. If 
they can’t make it to the office 
for a meeting, someone will 
cover for them; it’s not taken 
as a sign they’re not commit-
ted to the job, Greising says.

Not all the lawyers who 
sued their former firms speak 
so highly about their post-
settlement career trajectories. 

“It had a devastating effect 
on me,” says Bonnie Porter, 
a former Boies, Schiller & 
Flexner associate who sued 
the firm in 2002, claiming that 
it routinely routed women 

away from the partnership track. 
Porter, who joined Hinkley, Al-
len & Snyder after leaving Boies 
Schiller, says that the firm gath-
ered statements from female at-
torneys that undermined her 
claims. Feeling betrayed by for-
mer colleagues and deciding that 
they could not afford to litigate 
the case properly, she and her co-
plaintiff settled for $37,500 each. 
In 2003, the Equal Employment 
Opportunity Commission found 
reasonable cause to believe that 
women at the firm were not treat-
ed the same as men. 

A spokeswoman for the firm 
said: “As the firm and its lawyers, 
including her women colleagues, 
said at the time, Ms. Porter’s law-
suit was without merit.” 

Porter worked at Brune & 
Richard for Hillary Richard, who 
had represented her in the dis-
crimination case, before moving 
to Maine, where she’s now a writ-
er. At Hinkley Allen, however, she 
suspected that people treated her 
differently because of her case.

 “I thought people would look 
at me like ‘Wow, she’s a really 
courageous person.’ Instead, it 
was ‘I don’t want to be tainted by 
her,’” she says.

—NELL GLUCKMAN 

FIRST, THEY SUED. THEN WHAT?  
How life after litigation turned out for three women who filed discrimination suits against law firms.
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Sports and culture have become typical devices for law-
yers to endear themselves to clients with fat wallets. But 
what about the globe-trotting lawyer whose social interac-
tions with clients center mainly around food?

Eating your way to your client’s heart is hardly a hard-
ship, particularly in cities like Milan, Dubai or Hong Kong. 
But when your client hails from a more remote part of the 
world or insists that you go “native,” can you decline food 
that’s strange (to you) without ruining the relationship?

“Ah, the Temple of Doom Dinner! I’ve 
certainly had them,” says Wilson 

Chu, a partner at McDer-
mott Will & Emery. At the 
home of an oil company 

executive in Vietnam, Chu’s 
host plopped barbecued snake on 

his plate. So what did he do? “l ate it.”
Even in swanky restaurants, some foods are hard 

to swallow. “In Tokyo, business associates would order 
shrimp that was still alive and wiggled in your mouth,” 

says a lawyer who worked at American Express. She sol-
diered on but later found out that she was being tested. 
“They would say, ‘We wanted to see if you would eat it.’”

Several lawyers say that they bonded with clients by 
eating unusual local items. “I always tried everything, and 
sometimes had to run around with fire coming out of my 
mouth,” says former immigration lawyer Sonya Som, a re-
cruiter at Major Lindsey & Africa. “Everyone laughed at 
me, including me! And thus, we bonded.” 

Michael Jacobs, a partner at Morrison Forester, recalls 
bragging to Japanese clients that he could eat anything. But 
when offered natto, a fermented bean dish, he couldn’t do 
it: “I just could not countenance the strong odor. I pushed 
the bowl away and admitted defeat. They laughed. We be-
came good friends.”

What counts is an open spirit. “If you’re presented with 

a food option that makes your toes curl, try one bite, then 
focus on the conversation,” says Mary Crane, a business eti-
quette expert. “Even if it’s something repulsive, hold your 
nose and eat the food!” says former Vinson & Elkins asso-
ciate Deena Shanker, who covers food trends at Bloomberg.

But sometimes the repulsive borders on what some find 
morally offensive. Dog meat is one such item. One lawyer 
who often travels to Central Asia and considers himself an 
adventurous eater (he’s ingested horse meat, grasshoppers 
and camel’s milk) says: “I just can’t eat man’s best friend.”

Increasingly, clients are sensitive about what Westerners 
find offensive. Take shark fin soup, a Chinese delicacy that’s 
come under attack from animal rights advocates. Chu says 
he won’t eat it, and that his business counterparts are cool 
about that. “Even locals refrain from it now,” he adds.

To avoid hurt feelings, it might be easier to declare that 
you’re a vegetarian. But you’d better be consistent about it 
and not slobber over the filet mignon. Michael George De-
Sombre, a partner at Sullivan & Cromwell in Hong Kong, 
offers another way out: “Just say you’re allergic.”

The rule is not to come off as provincial. “Avoid becom-
ing an Ugly American—someone who turns up his or her 
nose at another culture’s culinary delicacy,” warns Crane. 
“What’s exotic is in the eyes of the beholder,” says Chu. 

Frédéric Ruppert, a lawyer in Paris, says he’s befuddled 
that Americans are so fussy, noting that “horse meat is actu-
ally very good, like horse steak tartare.”

Besides, not everyone considers American food all that 
palatable either. “Asians can’t understand how Ameri-
cans can eat those enormous pieces of meat with all that 
blood dripping,” says the former Amex lawyer in Tokyo. An 
American lawyer who grew up in Italy adds, “Americans put 
cheese on everything—gobs of it, too—even on seafood. 
That’s disgusting.”

Email: vchen@alm.com. 

The Hungry 
Lawyer Abroad

How to eat your way to your client’s heart.

Hungry lawyers will do almost anything to bag a client these days. They’ll climb ice glaciers, sweat 
through bike rides in the desert and endure Wagner operas for the sake of business development.

By Vivia Chen

M
A

G
G

IE SO
LA

D
A

Y
 (C

H
EN

); ISTO
C

K
P

H
O

TO
/M

IC
H

A
Ł LU

D
W

IC
ZA

K
THE CAREERIST

For The Careerist blog, go to americanlawyer.com 

20    October 2016   |    americanlawyer.com

P20_Careerist.indd   20 9/15/2016   10:12:24 AM

http://www.americanlawyer-digital.com/americanlawyer/tal201610/TrackLink.action?pageName=20&exitLink=mailto%3Avchen%40alm.com
http://www.americanlawyer-digital.com/americanlawyer/tal201610/TrackLink.action?pageName=20&exitLink=http%3A%2F%2Famericanlawyer.com
http://www.americanlawyer-digital.com/americanlawyer/tal201610/TrackLink.action?pageName=20&exitLink=http%3A%2F%2Famericanlawyer.com


w w w . b l a k e s . c o m

SPONSORED SECTION

The American Lawyer, October 2016     1 SS

NomiNee 
Directors:  
Rights and Responsibilities
by Mark adkins, Kathleen Keilty, and Matthew Merkley, partners at blake, Cassels & graydon llp

it is common for shareholders of both public and private companies to nominate 

directors to sit on the companies’ boards on their behalf. this commonly occurs 

when an investor is an institution, when it has the contractual rights to control 

one or more board seats, or when an investor wishes to appoint an employee or 

an individual with particular experience to the board. 

TAL Blakes WP.indd   1 9/9/16   11:55 AM

TAL_ADs_1016_AD.indd   21 9/15/2016   3:07:11 PM

http://www.americanlawyer-digital.com/americanlawyer/tal201610/TrackLink.action?pageName=21&exitLink=http%3A%2F%2Fwww.blakes.com


w w w . b l a k e s . c o m

SPONSORED SECTION

The American Lawyer, October 2016     3 SS

Additionally, the court in BCE noted that, where the 
corporation is a going concern, directors should consider the 
corporation’s long-term interests in exercising their duties.

a nominee Director’s Duty

The fiduciary duty owed by a corporation’s directors 
extends uniformly to nominee directors; as a matter of 
law, a nominee director is not simply an agent of his or 
her appointing shareholder (no matter how much the 
nominating shareholder would like that to be the case). 
Rather, a nominee director is an overseer required by 
law to supervise the corporation’s business and affairs, 
and whose duties are owed to the corporation itself as 
opposed to the appointing shareholder (or shareholders). 
These legal principles may conflict with commercial 
realities, but in Canada, the law is clear.

Canadian courts have generally found that nominee 
directors may be in breach of their fiduciary duty to the 
corporation where they:

•	 	Fail	to	maintain	an	even	hand.

•	 	Fail	to	analyze	a	course	of	action	from	
the corporation’s perspective.

•	 	Fail	to	disclose	to	the	corporation	information	
that impacts the business of the corporation.

The duties of a director to the corporation are not 
diminished by virtue of having been nominated by a 
shareholder, and, therefore, should the interests of the 
appointing shareholder differ from the corporation’s, 
the nominee director must proceed cautiously and in 
the sole interest of the corporation entrusted to his or 
her care. As discussed below, it may be appropriate 
for a nominee director to recuse him or herself from 
transactions or contracts that could give rise to an 
actual or potential conflict.

conflicts of interest

There are certain situations where nominee directors have 
specific rights and responsibilities, and they must remain 
aware of them in order to avoid breaching their duties. 

The first is where a conflict of interest arises between the 
nominating shareholder and the corporation. In such an 
instance, the director has a statutory duty to disclose his 
or her interest (be it in a proposed transaction or contract) 
when the director first becomes interested. The director 
must make this disclosure in writing or at a board meeting 
and request that his or her interest be entered into the 
minutes of the meeting. While the level of detail required 
will depend upon the circumstances, the disclosure 
must explain both the nature and extent of the director’s 
interest and enable the remaining directors to make an 
informed judgment and properly assess the interests of 
the corporation on the basis of the declared relationship.

For nominee directors of a public corporation, additional 
considerations arise as a result of securities law 
requirements. Canadian securities laws require directors 
engaged in an insider bid or related-party transaction 
to make certain disclosures to shareholders. The board 
must, for instance, disclose the circumstances of its 
approval process, including the establishment of a special 
committee of directors, if applicable, along with any 
contrary views of directors on the proposed transaction.

Concerns about conflicts of interest may make it prudent 
for directors to recuse themselves from board discussions 
in some circumstances. In a change-of-control scenario, for 
example, if a nominating investor has a unique or special 
interest in the transaction, the board may determine 
that the nominee shareholder should not participate in 
discussions or vote on the transaction.

TAL Blakes WP.indd   3 9/9/16   11:55 AM
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T
hese “nominee directors”, however, often find 
themselves conflicted. While the nominating 
shareholder will naturally expect its nominee 
director to demonstrate loyalty and advocate 

on the shareholder’s behalf, the nominee director owes 
specific legal duties to the corporation that are founded 
upon good faith, candor, confidentiality and the best 
interests of the corporation. 

This paper examines these responsibilities, particularly 
as they apply to nominee directors on the boards of 
Canadian companies, and how these directors can protect 
themselves from conflict situations.

Directors’ Duties: canaDa vs. the u.s.

For starters, certain distinctions must be made between 
the duties of the boards of directors for Canadian and 
American companies. In the U.S., while the obligation 
is officially owed to the corporation, in a sale context 
that duty shifts to maximizing shareholder value. As 
the Delaware Supreme Court made clear in Revlon Inc 
v MacAndrews & Forbes Holdings, 506 A (2d) 173 (1986), a 
board’s decision on the sale of a corporation is governed 
by the duty to obtain the highest value reasonably 
available to shareholders. This has become known as the 
“Revlon duty.” Once a board decides to sell the company, 
or a sale of the company is inevitable, the directors 
essentially act as auctioneers.

On the other hand, Canadian company board members 
must act honestly and in good faith with a view to the 
best interests of the corporation itself, including in a sale 
process. This duty is owed to the corporation and all its 
“stakeholders”—this includes shareholders, but the financial 
interests of shareholders are not necessarily paramount. 

In BCE Inc. v. 1976 Debentureholders 2008 SCC 69 (“BCE”) 
the Supreme Court of Canada (SCC) considered, among 
other corporate law concepts, the duty of loyalty. The 
SCC affirmed that directors of a Canadian corporation 
may consider the interests of a variety of stakeholders—
including shareholders, employees, creditors, consumers, 
governments and even the environment—to inform 
their decisions. The Supreme Court clarified that, unlike 
the predominant view in the U.S., there is no Canadian 

principle that allows one type of stakeholders’ interests (for 
example, the interests of shareholders) to automatically 
prevail over all other interests. Instead, what the directors 
deem to be in the corporation’s best interests in any 
particular situation is a matter of business judgment. 

By deferring to the business acumen of a corporate board, 
Canadian courts rely on a well-entrenched principle of 
Canadian corporate law known as the business judgment 
rule (BJR). The BJR requires a court to show appropriate 
deference to a good faith decision by directors, provided 
that the decision is reached on an informed basis and 
is within a “range of reasonableness.” As such, directors 
should not be faulted for simple errors of business 
judgment. In the absence of evidence to the contrary, 
it can be presumed that a corporation’s directors are 
acting on an informed basis in good faith and with the 
corporation’s best interests in mind. 

Decisions made by a Canadian board of directors are 
generally immune from judicial review where:

1.  The directors informed themselves (e.g., made 
reasonable inquiries) on which they could form a 
business judgment before making their decision.

2.  They acted in good faith, in accordance 
with law and their fiduciary duties.

3.  Their decision appeared to have a rational basis 
when it was made. (It is worth noting that it 
need not have been the most rational.)
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Additionally, the court in BCE noted that, where the 
corporation is a going concern, directors should consider the 
corporation’s long-term interests in exercising their duties.

a nominee Director’s Duty

The fiduciary duty owed by a corporation’s directors 
extends uniformly to nominee directors; as a matter of 
law, a nominee director is not simply an agent of his or 
her appointing shareholder (no matter how much the 
nominating shareholder would like that to be the case). 
Rather, a nominee director is an overseer required by 
law to supervise the corporation’s business and affairs, 
and whose duties are owed to the corporation itself as 
opposed to the appointing shareholder (or shareholders). 
These legal principles may conflict with commercial 
realities, but in Canada, the law is clear.

Canadian courts have generally found that nominee 
directors may be in breach of their fiduciary duty to the 
corporation where they:

•	 	Fail	to	maintain	an	even	hand.

•	 	Fail	to	analyze	a	course	of	action	from	
the corporation’s perspective.

•	 	Fail	to	disclose	to	the	corporation	information	
that impacts the business of the corporation.

The duties of a director to the corporation are not 
diminished by virtue of having been nominated by a 
shareholder, and, therefore, should the interests of the 
appointing shareholder differ from the corporation’s, 
the nominee director must proceed cautiously and in 
the sole interest of the corporation entrusted to his or 
her care. As discussed below, it may be appropriate 
for a nominee director to recuse him or herself from 
transactions or contracts that could give rise to an 
actual or potential conflict.

conflicts of interest

There are certain situations where nominee directors have 
specific rights and responsibilities, and they must remain 
aware of them in order to avoid breaching their duties. 

The first is where a conflict of interest arises between the 
nominating shareholder and the corporation. In such an 
instance, the director has a statutory duty to disclose his 
or her interest (be it in a proposed transaction or contract) 
when the director first becomes interested. The director 
must make this disclosure in writing or at a board meeting 
and request that his or her interest be entered into the 
minutes of the meeting. While the level of detail required 
will depend upon the circumstances, the disclosure 
must explain both the nature and extent of the director’s 
interest and enable the remaining directors to make an 
informed judgment and properly assess the interests of 
the corporation on the basis of the declared relationship.

For nominee directors of a public corporation, additional 
considerations arise as a result of securities law 
requirements. Canadian securities laws require directors 
engaged in an insider bid or related-party transaction 
to make certain disclosures to shareholders. The board 
must, for instance, disclose the circumstances of its 
approval process, including the establishment of a special 
committee of directors, if applicable, along with any 
contrary views of directors on the proposed transaction.

Concerns about conflicts of interest may make it prudent 
for directors to recuse themselves from board discussions 
in some circumstances. In a change-of-control scenario, for 
example, if a nominating investor has a unique or special 
interest in the transaction, the board may determine 
that the nominee shareholder should not participate in 
discussions or vote on the transaction.
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T
hese “nominee directors”, however, often find 
themselves conflicted. While the nominating 
shareholder will naturally expect its nominee 
director to demonstrate loyalty and advocate 

on the shareholder’s behalf, the nominee director owes 
specific legal duties to the corporation that are founded 
upon good faith, candor, confidentiality and the best 
interests of the corporation. 

This paper examines these responsibilities, particularly 
as they apply to nominee directors on the boards of 
Canadian companies, and how these directors can protect 
themselves from conflict situations.

Directors’ Duties: canaDa vs. the u.s.

For starters, certain distinctions must be made between 
the duties of the boards of directors for Canadian and 
American companies. In the U.S., while the obligation 
is officially owed to the corporation, in a sale context 
that duty shifts to maximizing shareholder value. As 
the Delaware Supreme Court made clear in Revlon Inc 
v MacAndrews & Forbes Holdings, 506 A (2d) 173 (1986), a 
board’s decision on the sale of a corporation is governed 
by the duty to obtain the highest value reasonably 
available to shareholders. This has become known as the 
“Revlon duty.” Once a board decides to sell the company, 
or a sale of the company is inevitable, the directors 
essentially act as auctioneers.

On the other hand, Canadian company board members 
must act honestly and in good faith with a view to the 
best interests of the corporation itself, including in a sale 
process. This duty is owed to the corporation and all its 
“stakeholders”—this includes shareholders, but the financial 
interests of shareholders are not necessarily paramount. 

In BCE Inc. v. 1976 Debentureholders 2008 SCC 69 (“BCE”) 
the Supreme Court of Canada (SCC) considered, among 
other corporate law concepts, the duty of loyalty. The 
SCC affirmed that directors of a Canadian corporation 
may consider the interests of a variety of stakeholders—
including shareholders, employees, creditors, consumers, 
governments and even the environment—to inform 
their decisions. The Supreme Court clarified that, unlike 
the predominant view in the U.S., there is no Canadian 

principle that allows one type of stakeholders’ interests (for 
example, the interests of shareholders) to automatically 
prevail over all other interests. Instead, what the directors 
deem to be in the corporation’s best interests in any 
particular situation is a matter of business judgment. 

By deferring to the business acumen of a corporate board, 
Canadian courts rely on a well-entrenched principle of 
Canadian corporate law known as the business judgment 
rule (BJR). The BJR requires a court to show appropriate 
deference to a good faith decision by directors, provided 
that the decision is reached on an informed basis and 
is within a “range of reasonableness.” As such, directors 
should not be faulted for simple errors of business 
judgment. In the absence of evidence to the contrary, 
it can be presumed that a corporation’s directors are 
acting on an informed basis in good faith and with the 
corporation’s best interests in mind. 

Decisions made by a Canadian board of directors are 
generally immune from judicial review where:

1.  The directors informed themselves (e.g., made 
reasonable inquiries) on which they could form a 
business judgment before making their decision.

2.  They acted in good faith, in accordance 
with law and their fiduciary duties.

3.  Their decision appeared to have a rational basis 
when it was made. (It is worth noting that it 
need not have been the most rational.)
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confiDentiality

In addition to the duty to avoid conflict of interest, 
directors of Canadian companies have a duty to the 
company to maintain confidentiality. If a nominee director 
becomes aware of significant information at a board 
meeting, for example, he or she may not necessarily be 
able to immediately share this information with his or her 
appointing shareholder.

In a private company with only a few large shareholders, 
this may not be a practical concern. It can become an issue, 
however, when a private company is widely-held and has 
many smaller shareholders or the company is publicly listed.

Nominee directors of public companies must also take 
care not to fall offside insider trading prohibitions on 
“tipping” by disclosing non-public information to an 
investor. Under Canadian securities laws, it is an offense for 
an appointing shareholder to purchase or sell an issuer’s 
securities with knowledge of material information that 
has not been generally disclosed. Likewise, it is an offense 
for a nominee director to inform, outside of the necessary 
course of business, his or her appointing shareholder of a 
material fact or change in respect of the issuer before that 
fact or change has been generally disclosed.

Should a nominating shareholder receive non-public 
information from its nominee director, the shareholder 
should make sure that there are sufficient safeguards 
in place, such as a “restricted list” to ensure no trades 
are made. If the shareholder trades in these securities 
for unrelated reasons (for example, where the investor 
is a financial institution with various divisions), it should 

establish a wall between the nominee director and 
the trading division to ensure no material undisclosed 
information is transmitted.

strategies for avoiDing  
a Breach of Duty

Shareholders and nominees alike should consider a 
number of strategies for ensuring the director is able to 
fulfill his or her duties properly and free from conflict. 

Under Canadian law, a director cannot “waive” fiduciary 
duties (or have them waived by the corporation). 
However, in the private company context, it is possible 
for the shareholders to adopt a unanimous shareholders 
agreement (“USA”), whereby the powers and duties of 
the directors are taken away and vested instead in the 
shareholders themselves. This effectively relieves the 
directors from potential liability, but also takes away their 
powers—in many ways, this structure is akin to a member-
managed Delaware LLC.

Subject to a USA, no provision in a contract, article, bylaw 
or resolution can relieve a director from his or her duty to 
act in accordance with Canadian corporate law statutes—
or from liability for breaching that duty.

Clear, current and enforced board policies that address 
sharing information with shareholders, insider trading and 
corporate opportunities, will help mitigate risk by clarifying 
directors’ responsibilities with respect to confidentiality 
and conflict of interest.

aBout BlaKes

As one of Canada’s top business law firms, Blakes provides 
exceptional legal services to leading businesses in Canada 
and around the world. 

For more information, please contact Mark Adkins 
(mark.adkins@blakes.com, tel: 212-893-8418), Kathleen 
Keilty (kathleen.keilty@blakes.com, tel: 604-631-3318), 
Matthew Merkley (matthew.merkley@blakes.com,  
tel: 416-863-3328) or any member of the Blakes M&A, 
Private Equity and Securities groups.
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As this magazine went to press, President Barack 
Obama was promising to veto a bill that would clear 
the way for a 9/11 tort litigation filed in 2002—a law-
suit that accuses Saudi Arabia and its charities of help-
ing al-Qaida. Some senators were threatening to de-
lay a veto override and soften the bill. But the Justice 
Against Sponsors of Terrorism Act, or JASTA, as the 
bill is called, passed both houses of Congress unani-
mously. Some version of it is highly likely to become 
law this year. What will then unfold in the courts?

JASTA would settle three statutory issues in the 
9/11 plaintiffs’ favor that were decided against them 
by the U.S. Court of Appeals for the Second Circuit. It 
would clarify that the Anti-Terrorism Act contemplates 
aiding and abetting liability for attacks carried out by 
designated foreign terrorist groups. It would elucidate 
that the tort exception to sovereign immunity requires 
only that the injury take place in the U.S. And it would 
clarify that state support of terror does not qualify for 
immunity as a discretionary state function. 

In sum, JASTA would enable U.S. courts to hold na-
tions liable for acts overseas that help designated ter-
rorists wreak havoc in the U.S. To address the fear that 
JASTA might boomerang on the U.S. in foreign courts, 
the bill would not make a nation liable for mere negli-
gence, nor for an act of war.

In re Terrorist Attacks on Sept. 11, 2001 is currently 
on appeal from a district court ruling last October that 
(not for the first time) dismissed Saudi Arabia from the 
case. The plaintiffs coalition of 9/11 families and in-
surers is likely to ask for a summary remand in light of 

JASTA. I’m not sure they’ll get it; and I’m not sure they 
should want it, given the district court’s superficial en-
gagement with their complaint until now.

Of the five issues presented for review in the 9/11 
plaintiffs’ appeal, only one (whether the tort took place 
wholly in the U.S.) is rendered moot by JASTA. Most 
of the rest relate to the district court’s conclusion that 
plaintiffs’ allegations were insufficient. Whether on ap-
peal or on remand, the next court to consider the case 
must grapple with the facts. And the facts, like the law, 
evolved this summer. The next court to consider the 
case may wish to evaluate the “28 pages,” notoriously 
redacted from Congress’ 2002 joint inquiry into the in-
telligence surrounding 9/11, and finally released in July.

Saudi ambassador Abdullah Al-Saud penned an LA 
Times op-ed titled “There is no smoking gun in the 28 
pages, let’s move on,” where he set up the straw man 
of “conspiracy theorists” who predicted a smoking gun. 
Perhaps swayed by U.S. or Saudi public relations, much 
of the daily coverage was absurdly similar. Consider the 
headlines in the Associated Press (“New 9/11 docu-
ment reveals no smoking gun of Saudi complicity”); or 
Time (“No ‘Smoking Gun’ Tying Saudi Arabia to 9/11 
Attacks in Secret 28 Pages”).

In truth, the leaders of the campaign to release the 
28 pages were not hysterical conspiracy theorists, but 
sober policymakers—like 9/11 commissioner and for-
mer Navy secretary John Lehman. “This is not going 
to be a smoking gun that is going to cause a huge fu-
ror,” Lehman told “60 Minutes” in April. “But it does 
give a very compact illustration of the kinds of things 

 In Re Sept. 12
Fifteen years later, Congress may let the courts 

adjudicate 9/11. What will they find?

A decade and a half on, all we’ve learned from 9/11 litigation is that America’s legal system is 
even more hopeless than its real estate industry, which has finally finished a few grandiose struc-
tures at ground zero that are of some redeeming value.

By Michael D. Goldhaber

For more of The Global Lawyer, go to americanlawyer.com
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that went on that would really help the 
American people understand why, what, 
how; how is that these people are spring-
ing up all over the world to go to jihad?”

The 28 pages were anticlimactic be-
cause their most disturbing intelligence 
was already revealed in the 28 volumes 
of appendixes to the 9/11 complaint. We 
already knew that a man named Omar al 
Bayoumi—whom the FBI believed to be 
a Saudi intelligence agent—met with an 
Islamic Affairs officer at the Saudi consul-
ate in Los Angeles on the very day that 
two of the hijackers arrived in America. 
Bayoumi then greeted the two hijackers 
at the airport and took them under his 
wing: housing them, bankrolling them 
and embedding them in a Saudi Islamist 
support network in San Diego. We also 
knew, in part from the PBS documentary 
“The Spy Factory,” that the CIA blocked 
two FBI station agents from relaying this 
vital intelligence to FBI headquarters.

The juiciest new tidbits in the 28 pag-
es relate to Prince Bandar bin Sultan, who 
served as the kingdom’s U.S. ambassador 
from 1983 to 2005, as well as the head of 
its National Security Council from 2005 
to 2015 and of Saudi intelligence from 
2012 to 2014. We learn from the 28 pages 
that when al-Qaida operative Abu Zubay-

dah was captured, his cellphone con-
tained the numbers of Bandar’s Colorado 
residence manager, and a bodyguard at 
Bandar’s embassy. In addition, the num-
ber of a Virginia asso ciate of Bandar’s 
personal assistants turned up at an Osama 
bin Laden safe house in Pakistan.

These links gain interest in light of 
Zacarias Moussaoui’s testimony that he 
logged donations from Bandar and his 
wife to al-Qaida, and carried a letter from 
bin Laden to Bandar. The complaint also 
alleges that Bandar chaired an institute to 
promote, in America, Wahhabism—the 
austere form of Islam that is embraced 
by terrorist organizations like al-Qaida. 
Most pertinently, it alleges that Bandar’s 
wife, Princess Haifa bint Faisal, indirectly 
gave $150,000 to the San Diego hijackers 
from a Riggs bank account. 

Princess Haifa’s alleged donation con-
nects 9/11 to one of history’s great cor-
ruption scandals and cover-ups. British 
anticorruption NGOs alleged in R v. 
Director of the Serious Fraud Office (2008) 
that BAE Systems plc funneled 1 billion 
pounds to Bandar’s Riggs bank accounts, 
for Bandar’s help in sealing the Saudis’ 
40 billion-pound purchase of British 
jet fighters in the 1985 “al Yamamah” 
arms deal. They also alleged that Bandar 

threatened to halt Saudi cooperation with 
U.K. counterrorism unless Prime Min-
ister Tony Blair squelched the Serious 
Fraud Office’s investigation of BAE. The 
House of Lords, in its ruling on the case, 
confirmed that Blair squelched the inves-
tigation because of such Saudi threats.

Do three indirect cellphone links tie 
Bandar to al-Qaida? Certainly not. These 
bits are new because the truly disturbing 
bits of the 28 pages leaked out over time. 
But they do reinforce the story that radi-
cal Islam infiltrated the Saudi state. 

What’s truly disturbing is the story 
of Bayoumi. For, as Lehman notes, his 
many direct links to the hijackers can’t be 
“explained away as merely coincidental.” 
More than a coincidence and less than a 
smoking gun amply meets the pleading 
standard established in Ashcroft v. Iqbal.

The courts should finally give the 
9/11 complaint the reading it deserves, 
and give the 9/11 plaintiffs more discov-
ery. That could lead to a trial. But a late 
amendment to JASTA allows the case to 
be stayed for state-to-state negotiations. 
And perhaps that would be a good out-
come. Plaintiffs make terrible diplomats. 
Their strength is intelligence-gathering. 

Email: mgoldhaber@alm.com. 

The ‘Justice Against Sponsors 

of Terrorism Act’ might let 

the families of Sept. 11 

victims sue Saudi Arabia. 
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decades than in Brazil, China, India and Russia combined, 
and more than 700 American businesses now have opera-
tions in the country, including Facebook Inc., Google Inc. 
and Johnson & Johnson. Such investments are core drivers 
of business for Ireland’s big five law firms—A&L Goodbody, 
Arthur Cox, Matheson, McCann Fitzgerald and William 
Fry—who often team up with U.S. firms on big-ticket deals.

But Ireland’s tax regime has recently come under fire, 
with the European Union hitting Apple Inc. with a record-
breaking 13 billion euros ($14.5 billion) back tax bill after 

ruling in August that its Irish tax 
arrangements constituted illegal 
state aid. The EU had been in-
vestigating the U.S. tech giant 
since mid-2013 in a crackdown 
on corporate tax avoidance that 
has also seen rulings against Fiat 
Chrysler Automobiles and Star-
bucks Corp. Both Amazon.com 
Inc. and McDonald’s Corp. are 

the subject of ongoing investigations.
Apple and Ireland are both set to appeal the ruling in 

European courts, with Apple hiring Freshfields Bruckhaus 
Deringer to help it deal with what CEO Tim Cook dis-
missed as “total political crap.” (I suppose when you’re the 
head of a company with cash reserves of over $230 billion 
and a market cap that’s bigger than the GDP of Sweden, 
you don’t need to worry about being diplomatic.)

Lawyers at three of Ireland’s top firms told me that they 
were unconcerned by the development and said that the 
country would continue to attract U.S. investment. At 12.5 
percent, Ireland’s corporate tax rate is the second-lowest 
among EU countries, after Bulgaria. Even if all companies 
have to pay that full headline rate on Irish profits—the EU 
claims that Apple paid just 0.005 percent tax in Ireland in 
2014, which the company denies—that rate is still lower 

than they would pay almost anywhere else in the developed 
world, without going to a full-blown tax haven.

While the impact of the EU’s tax avoidance campaign 
is uncertain, the Irish legal market is already feeling the 
effects of the U.S. government’s attempt to stifle so-called 
inversion deals.

Inversions, in which a company in a high tax jurisdiction 
reincorporates in a lower tax jurisdiction via an acquisi-
tion, have been big news in Ireland over the past few years. 
Ireland’s Central Statistics Office reported in July that  
300 billion euros ($335 billion) of assets were transferred 
to the country in 2015, with such “corporate restructuring” 
largely responsible for a staggering 26 percent growth in 
the Irish economy last year.

The legal fees from these controversial and often mas-
sive transactions have helped fuel growth in Irish law 
firm revenues, too. A&L Goodbody and Arthur Cox have 
benefited more than most: The pair have dominated the 
inversions market, securing roles on almost every major 
deal. Earlier this year, they joined forces with Cleary Got-
tlieb Steen & Hamilton; Simpson Thacher & Bartlett; and 
Wachtell, Lipton, Rosen & Katz to handle the $16.5 billion 
combination of Milwaukee-based Johnson Controls Inc. 
and Ireland’s Tyco International Ltd. (Irish firms do not 
typically disclose their financial performance.)

Arthur Cox managing partner Brian O’Gorman says 
that there has “undoubtedly been a slowdown” in inversions 
since the U.S. regulations were tightened in April. Just two 
days after the strict new rules were introduced, Pfizer Inc. 
pulled out of its proposed $160 billion merger with Irish 
pharmaceutical company Allergan plc. A&L Goodbody and 
Arthur Cox were again involved. Their corporate lawyers 
will now have to settle for more ordinary deals—and fees. 
It was nice while it lasted.

Email: cjohnson@alm.com.

Tax Benefits
Business-friendly tax rates have boosted Ireland’s 
big firms. Will the EU’s crackdown change that?

Ireland’s favorable tax environment has long been a boon for Big Law. Thanks to the country’s rock-
bottom 12.5 percent corporation tax, U.S. companies have invested more in Ireland over the past two

By Chris Johnson
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LETTER FROM LONDON
For more European news, go to law.international.com. 
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A NEW SURVEY FROM THE UNITED KINGDOM SHOWS THAT 
legal spending and priorities within the department differ ac-
cording to whether a man or woman is in charge.

U.K.-based legal research firm Acritas Research Ltd. sur-
veyed nearly 1,800 senior in-house counsel across the globe 
for its 2016 Diversity Report and found that men earn more—
and they plan to spend more. In fact, overall legal spending 
by men is expected to increase by 12 percent in the next year. 
Women, however, have no intention of upping their overall le-
gal budgets, according to the survey. 

In terms of international spending, female senior in-house 
counsel indicated that they could increase spending by about 
14 percent, while men reported that they will raise their inter-
national budgets by about 22 percent.

Both sexes said that they value quality and specialized ex-
pertise in their outside counsel. Beyond those factors, female 
in-house attorneys consider as top priorities commerciality, re-
sponsiveness, efficiency, client focus and the understanding of 
the business. Male senior in-house counsel are most attracted 
to results, reputation and relationships, as well as national and 
local coverage and knowledge, the survey says.

Women are being paid significantly less than their male 
counterparts, according to the report. The largest gender pay 
gap is in Canada, where female GCs make 31 percent less than 
males in similar organizations.

In the United States, the wage disparity is about 18 per-
cent. “Even when Acritas analyzed the breakdown of this trend 
across company size, age and even whether the GC in question 
had previously worked at a law firm, women consistently earn 
less than men,” the report stated.

Globally, women in the 40-to-50 age range had the greatest 

disparity, with their pay reported to be 38 percent lower than 
that of their male equivalents.

The report also indicates that outside counsel can benefit 
from diversity. Survey respondents said that the most diverse 
law firms were considered to deliver the best value and were 
therefore the most likely to receive referrals. Teams deemed 
“very diverse” can achieve a 25 percent higher share of a given 
company’s spending than legal teams that are “not at all di-
verse,” the report concluded.

—STEPHANIE FORSHEE

ATTORNEY-CLIENT PRIVILEGE IS NEW FOCUS 
FOR DEAL LAWYERS
A recent ruling is at issue.

ATTORNEY-CLIENT PRIVILEGE IS AN OBSESSION FOR LITIGA-
tors. Now it’s a topic in the world of mergers and acquisitions: 
A Delaware judge made it clear that if you want your client’s 
information to stay privileged, you need to ask for it.

Lawyers are asking for a relatively new carve-out for pri-
vate-company clients engaged in a sale. They are asking that, 
after a deal closes, the buyer doesn’t automatically “inherit” 
the seller’s attorney-client privileged information. The clauses 
are rarely a sticking point with buyer’s counsel, lawyers say, 
and the clauses work for sales of all sizes, from $50 million to 
$5 billion, they add. 

Paul Hastings partner Rob Carlson says that those clauses 
are important in M&A deals because, under Delaware law, 
all the “rights, properties, privileges and franchises and every 

other interest in the company transfers from the target to the 
surviving corporation.” So when a target company completes 
a sale, unless there’s a specific exemption, the buying company 
now owns all emails, files, memos and documents belonging to 
the target company’s employees, including discussions that took 
place during the deal itself.

The move toward these clauses began after a 2013 Delaware 
court decision that “freaked a lot of people out,” Carlson says. In 
2011, private equity group Great Hill Partners agreed to pur-
chase California-based Plimus Inc. from a shareholder group 
called Susquehanna Growth Equity. 

After the deal closed, Great Hill officials say, they found 
questionable emails between Susquehanna’s shareholders and 
Plimus’ legal counsel—emails that, according to Great Hill, 
showed an intent to hide Plimus’ crumbling relationships with 
commercial partners. Great Hill didn’t get all the facts, it says, 
so it brought fraud claims.

Susquehanna’s shareholders argued that the emails were cov-

ONE OF THE MOST CHALLENGING DIS-
covery issues for in-house counsel is 
keeping up with communications tech-
nology, according to Charna Gersten-
haber, head of litigation at Novartis 
Pharmaceuticals Corp.

New tools offer added ways to com-
municate, and these messages may need 
to be produced for litigation, she says.

“So when they roll out a new way of 
texting or instant messaging or an in-
ternal social media tool that sounds like 
a great idea from a collaboration stand-
point, to a litigator they present night-
marish possibilities,” she says.

Gerstenhaber was one of several 
litigation chiefs and general counsel 
set to speak in September in New York 
at the Corporate Litigation Executive 
Roundtable. Another concern, she says, 
is the offshoring or outsourcing of data: 
“There’s always more concern about a 
risk of loss when things move.”

Daniel Connolly, moderator for a 
panel on internal investigations and 
managing partner of the New York of-
fice of Bracewell, says that he sees three 
trends in corporate litigation:

 The amount of litigation has de-
clined over the past five years. “That’s 

NOVEL APPS CAN BE A NIGHTMARE FOR E-DISCOVERY
Preserving messages may be increasingly difficult, a GC says. Study: Costs 

Matter More 
To Female GCs
And women in the job 
were paid significantly 
less than men. 
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other interest in the company transfers from the target to the 
surviving corporation.” So when a target company completes 
a sale, unless there’s a specific exemption, the buying company 
now owns all emails, files, memos and documents belonging to 
the target company’s employees, including discussions that took 
place during the deal itself.

The move toward these clauses began after a 2013 Delaware 
court decision that “freaked a lot of people out,” Carlson says. In 
2011, private equity group Great Hill Partners agreed to pur-
chase California-based Plimus Inc. from a shareholder group 
called Susquehanna Growth Equity. 

After the deal closed, Great Hill officials say, they found 
questionable emails between Susquehanna’s shareholders and 
Plimus’ legal counsel—emails that, according to Great Hill, 
showed an intent to hide Plimus’ crumbling relationships with 
commercial partners. Great Hill didn’t get all the facts, it says, 
so it brought fraud claims.

Susquehanna’s shareholders argued that the emails were cov-

ered under the attorney-client privilege, even though merger 
agreement language said that “all” privileges would transfer to 
Plimus. But then-Delaware Court of Chancery chancellor Leo 
Strine Jr. sided with Great Hill. “All means all,” he wrote.

Since then, attorney-client privilege clauses have become 
more common, says Weil, Gotshal & Manges partner James 
Griffin. “They’re not ubiquitous, but for people who know what 
they’re doing, you see them a whole lot more,” he says.

According to data from the shareholders’ representative 
group SRS Acquiom, of the more than 50 deals analyzed after 
Strine’s decision, two-thirds included provisions for attorney-
client privilege.

Such provisions rarely cause disagreements, M&A lawyers 
say. Carlson says that he believes that more lawyers are includ-
ing the provisions because the sheer volume of emails, chats and 
other information means that there’s more to worry about. “It’s 
made this more real for people,” he says.

 —DAVID RUIZ

WHAT’S IN A NAME?   

The title general counsel has long signaled that the 

holder is the top dog of the law department. But 

then what’s a chief legal officer?

More CLOs exist today than in past years. Be-

tween 2013 and 2014, according to the Association 

of Corporate Counsel, the number of in-house coun-

sel using the title of CLO jumped from 10 percent to 

22 percent, and continues to rise.

Sometimes, the CLO is actually the GC. But often 

there are distinctions. “It’s hard to get higher than 

‘chief,’” said Bob Graff, a partner and recruiter at le-

gal recruiting firm Major, Lindsey & Africa. “It says: 

I’m ultimately responsible for all things legal and of-

tentimes for all things compliance as well.”

When a company has multiple general counsel 

for various departments, it can be useful to appoint 

a CLO to oversee it all, management experts say. 

The CLO title also brings its holder into the C-

Suite. Charles Volkert, executive director of Robert 

Half Legal, says that as legal and regulatory issues 

have become more important, company leaders be-

lieve that the CLO “needs a seat at the executive ta-

ble in order to advise them effectively,” Volkert says.

The CLO may focus more on the company’s 

broader strategy than a general counsel would, 

Volkert says. Some chief legal officers put both GC 

and CLO on their business card. No harm in cover-

ing your bases, is there?

—Rebekah Mintzer

ONE OF THE MOST CHALLENGING DIS-
covery issues for in-house counsel is 
keeping up with communications tech-
nology, according to Charna Gersten-
haber, head of litigation at Novartis 
Pharmaceuticals Corp.

New tools offer added ways to com-
municate, and these messages may need 
to be produced for litigation, she says.

“So when they roll out a new way of 
texting or instant messaging or an in-
ternal social media tool that sounds like 
a great idea from a collaboration stand-
point, to a litigator they present night-
marish possibilities,” she says.

Gerstenhaber was one of several 
litigation chiefs and general counsel 
set to speak in September in New York 
at the Corporate Litigation Executive 
Roundtable. Another concern, she says, 
is the offshoring or outsourcing of data: 
“There’s always more concern about a 
risk of loss when things move.”

Daniel Connolly, moderator for a 
panel on internal investigations and 
managing partner of the New York of-
fice of Bracewell, says that he sees three 
trends in corporate litigation:

 The amount of litigation has de-
clined over the past five years. “That’s 

not necessarily a bad thing. It means 
that everybody is becoming more so-
phisticated and more willing to discuss 
options short of litigation,” he says.

 Alternative fee arrangements are 
growing. “The increased focus on ways 
of providing cost certainty has provid-
ed some alternatives,” he says.

 Regulatory enforcement is more 
aggressive. “The appetite for internal 
[company] investigations has never 
been greater,” he says. “It’s one of the 
fastest developing areas of law.”

—SUE REISINGER

NOVEL APPS CAN BE A NIGHTMARE FOR E-DISCOVERY
Preserving messages may be increasingly difficult, a GC says. Increasingly, the general counsel 

is now chief legal officer.
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technology is slick, employing sophisticated 
electronics to analyze outside noise, like the 
rumble of a jet engine, and create an “opposite” 
sound wave. It’s not perfect: Some ambient 
sound remains. But it remains at a reduced—
sometimes vastly reduced—level. And that’s 
worth a big, if muffled, cheer.

Noise-canceling headphones don’t vary 
only by how well they block out sound. They 
also come in different form factors, with tra-
ditional over-the-ear designs competing with 
more portable in-ear models. They offer dif-
ferent bells and whistles. And significantly, they 
come in at different price points. What follows 
is a look at four popular models, each with its 
own set of pros and cons.

BOSE QUIETCOMFORT 35 ($350)
Let’s get this out of the way up top: In terms 
of noise cancellation, Bose Corp.’s new Qui-

etComfort 35 performs better than any other 
product in this roundup. Bose owns noise can-
cellation. But at $350, these headphones are 
the most expensive reviewed here. So it’s not a 
given that Bose is your best bet. 

Bose has long made great noise-canceling 
headphones, and this new model doesn’t rep-
resent any giant leap in performance. In fact, 

I thought that the Quiet-
Comfort 35 reduced ambi-
ent noise no better than the 
QuietComfort 20i model 
I’ve been using for the past 
three years. Audio quality 
also seemed about the same. 

What the QuietComfort 35 adds is wire-
less capability, and Bose’s implementation of 
Bluetooth is impressive. The headphones can 
connect to two devices simultaneously and 
seamlessly. It remembers up to eight paired de-

Quiet 
Time
Noise-canceling headphones 
can be a godsend to a business 
traveler. Which one is right 
for you?

Next to a fast-moving security line, a road warrior has no better friend than a pair 
of noise-canceling headphones. The best models can make all the difference when 
it comes to the two most elusive criteria for a good flight: sleep and sanity. The

By Alan Cohen

MORE ONLINE  

FOR ADDITIONAL
coverage of law firm 

technology, go to 
americanlawyer.com.

vices and will attempt to connect to the 
two most recently used. When you turn 
on the headphones, a voice will announce 
which devices it is connecting to, as well 
as the current battery level. You can play 
audio from one device at a time, but Bose 
is smart about this, too; for example, 
automatically switching from iPad to 
iPhone when a call comes through. 

There are other things I liked about 
the QuietComfort 35s. For full-size, 
over-the-ear headphones, these are par-
ticularly comfortable. The controls, 
mounted on the right earcup, are smartly 
placed and well-sized. And the built-in 
battery is an endurance champ—a good 
thing since you can’t use the noise can-
cellation feature without it. Bose says the 
battery can go 20 hours with the noise 
cancellation feature turned on. I used the 
headphones over a two-week span with-
out needing to recharge them. 

And, of course, there is the sheer won-
der of Bose’s noise cancellation. Turn it 
on, play some music, and the whole world 
seems to disappear, even on a 757. It’s 
kind of eerie—and awesome.

AUDIO-TECHNICA  
ATH-ANC40BT ($179) 
Audio-Technica Corp. 
m a y  h a v e  b e a t e n 
Bose to market with 
a Bluetooth-enabled 

model, but it doesn’t beat Bose at noise 
cancellation. The clumsily named ATH-
ANC40BT in-ear headphones certainly 
reduce ambient noises, but not in a “I 
forgot I was even on a plane” way. They 
reduce the general hum of the outside 
world, or an aircraft cabin at night, but 
not to the extent that the QuietComfort 
35 does. So why might you want them?

For one thing, with a $179 list price, 
they cost half as much as the QuietCom-
fort 35, and can often can be found for 
as little as $129. But I particularly liked 
the design. The rechargeable battery and 
noise-canceling electronics are in a band 
that rests surprisingly comfortably on 
your neck. The earbuds are attached by 
thin cables to this band, meaning that al-
though the entire unit weighs 1.2 ounces, 
the weight in your ears is practically neg-
ligible. The only miscue is the layout of 
the controls on the neck band. The but-
tons are small and closely positioned, so 

P30_Tech.indd   30 9/15/2016   11:10:10 AM

http://www.americanlawyer-digital.com/americanlawyer/tal201610/TrackLink.action?pageName=30&exitLink=http%3A%2F%2Famericanlawyer.com
http://www.americanlawyer-digital.com/americanlawyer/tal201610/TrackLink.action?pageName=30&exitLink=http%3A%2F%2Famericanlawyer.com


The American Lawyer   |    October 2016   31

JO
N

 R
EIN

FU
R

T

vices and will attempt to connect to the 
two most recently used. When you turn 
on the headphones, a voice will announce 
which devices it is connecting to, as well 
as the current battery level. You can play 
audio from one device at a time, but Bose 
is smart about this, too; for example, 
automatically switching from iPad to 
iPhone when a call comes through. 

There are other things I liked about 
the QuietComfort 35s. For full-size, 
over-the-ear headphones, these are par-
ticularly comfortable. The controls, 
mounted on the right earcup, are smartly 
placed and well-sized. And the built-in 
battery is an endurance champ—a good 
thing since you can’t use the noise can-
cellation feature without it. Bose says the 
battery can go 20 hours with the noise 
cancellation feature turned on. I used the 
headphones over a two-week span with-
out needing to recharge them. 

And, of course, there is the sheer won-
der of Bose’s noise cancellation. Turn it 
on, play some music, and the whole world 
seems to disappear, even on a 757. It’s 
kind of eerie—and awesome.

AUDIO-TECHNICA  
ATH-ANC40BT ($179) 
Audio-Technica Corp. 
m a y  h a v e  b e a t e n 
Bose to market with 
a Bluetooth-enabled 

model, but it doesn’t beat Bose at noise 
cancellation. The clumsily named ATH-
ANC40BT in-ear headphones certainly 
reduce ambient noises, but not in a “I 
forgot I was even on a plane” way. They 
reduce the general hum of the outside 
world, or an aircraft cabin at night, but 
not to the extent that the QuietComfort 
35 does. So why might you want them?

For one thing, with a $179 list price, 
they cost half as much as the QuietCom-
fort 35, and can often can be found for 
as little as $129. But I particularly liked 
the design. The rechargeable battery and 
noise-canceling electronics are in a band 
that rests surprisingly comfortably on 
your neck. The earbuds are attached by 
thin cables to this band, meaning that al-
though the entire unit weighs 1.2 ounces, 
the weight in your ears is practically neg-
ligible. The only miscue is the layout of 
the controls on the neck band. The but-
tons are small and closely positioned, so 

there’s a bit of a learning curve until you 
hit play instead of lowering the volume.

Audio quality is quite good, even 
over Bluetooth. While I thought mu-
sic “popped” more with the Bose head-
phones, the Audio-Technica unit had a 
more natural, less processed sound.

You can connect via Bluetooth to two 
devices simultaneously, though the imple-
mentation isn’t quite as slick as on the 
Bose model; there is no voice announcing 
which devices you have connected to. 

Overall, I thought the hyperportabili-
ty and moderate price of the Audio-Tech-
nica headphones made them worthy of 
consideration. They may not offer best-
of-class noise canceling, but for a lot of 
users, what they do offer will be enough. 

PHIATON BT 220 NC 
($179)
Boy, did I have mixed 
feelings about Phiaton 
Corp.’s in-ear model. 
On one hand, it is su-

perportable, weighing less than an ounce. 
It is moderately priced, retailing for $179 
but widely available for $129. And it does 
a surprisingly good job of reducing ambi-
ent background noise, about on par with 
the Audio-Technica headphones. But the 
Phiatons have one horrible design flaw. 

Instead of locating the unit’s controls 
and electronics on a neck band, Phiaton 
puts them in a small box that is attached 
to the earbuds by a cable. In theory, this 
shouldn’t be a big deal. You could simply 
stow the box in a pocket, clip it to your 
waist or hold it in your hand. Except that 
with the Phiaton, you can’t. The cord 
between the earbuds and the electronics 
box is really short—less than 2 feet. With 
the earbuds in your ears, the box comes 
down to around your chest. There is a 
clip on the box, and the idea is to attach 
it to your shirt, but that’s not always pos-
sible. The cord is so short that you won’t 
be able to comfortably hold the box when 
you walk, either. And unless you wear 
your belt like my 10th-grade math teach-
er (around armpit level), forget about at-
taching it there.

Phiaton includes a fairly flimsy neck 
strap that you can thread through the de-
vice and then wear like you’re attending 
the world’s nerdiest Hawaiian luau. Or if 
you’re sitting on a plane, you could just 

support the box on your stomach, which 
works until you need to stand. Clearly, a 
slightly longer cord would seem a more 
elegant and simple solution.

The irony is that for the money, these 
are pretty impressive headphones. You 
can connect to two devices simultaneous-
ly via Bluetooth (though unlike the Bose 
and Audio-Technica models, the Phiaton 
unit will only connect automatically with 
the most recently used device; you have 
to connect the second device manually). 
Audio quality was good, too. There’s even 
a voice letting you know when the device 
is powered on or off, or when you’re con-
nected via Bluetooth. Add another foot to 
that cord, folks, and you’ll sell a million of 
these things.

MONOPRICE 10010 
($90)
There is  no “wow” 
moment  when you 
activate noise-cancel-
lation on Monoprice 

Inc.’s full-size over-the-ear headphones. 
Ambient sounds are reduced, but the ef-
fect is more subtle than with any of the 
other models. But there is a wow here, 
nonetheless: the $90 price. For less than 
a Benjamin you get quite a bit of value: 
a comfortable fit, OK-not-great noise re-
duction, good audio quality. To be sure, 
Bose beats Monoprice on each of these 
criteria, but at nearly four times the price.

The Monoprice headphones aren’t 
wireless; you’ll have to tether to a device 
via the included cable, though you can 
use them without wires solely for noise-
canceling. They are old-school in another 
way too: They are powered by a single 
AAA battery. Carry a spare, and you’ll 
never have to worry about running out of 
juice (and noise cancellation) in flight.

These are by no means state-of-the-
art headphones, but they can be a good 
pick for those who don’t like the fit of 
in-ear headphones, don’t want to spend 
the equivalent of a car payment and don’t 
need hyperportability. You’ll certainly 
sleep better on a plane with them than 
without them. And you can dream about 
how to spend the money you’ve saved.

Contributing editor Alan Cohen writes about 
law firms and technology. Email: alanc31@
yahoo.com.
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Margaret Seif is senior vice president and 
general counsel at Analog Devices, while 
John England is general counsel and patent 
counsel at Linear Technology. The deal is 
expected to close in the first half of 2017.

—Jennifer Henderson

Wal-Mart / Jet.com

A pair of Am Law 100 firms are 
helping Wal-Mart Stores Inc. 
take on Amazon.com Inc. in the 

e-commerce arena, as Wal-Mart an-
nounced Monday that it would acquire 
online retailer Hoboken, New Jersey-
based Jet.com Inc. for $3.3 billion in cash 
and stock.

Gibson, Dunn & Crutcher is advising Wal-Mart 
on the deal. Rashida La Lande, an M&A 
partner based in New York, is counseling the 
Bentonville, Arkansas-based company along 
with asso ciates Saee Muzumdar, Jessica 
Tiller and Jerry Tower. Gibson Dunn has a 
longtime relationship with Wal-Mart, having 
handled an array of litigation matters for it.
Fenwick & West corporate partners Theo-
dore “Ted” Wang and Kriston Withrow, 
leading a team based mainly in the firm’s 
headquarters in Mountain View, California, 
are advising Jet.com. The lineup includes 

technology transactions partners Ralph 
Pais, executive compensation partner 
Shawn Lampron and tax partner William 
Skinner. Associates Hans Andersson, 
Amanda Baratz, Justin Baumli, Scott 
Behar, Ari Haber, Jeremy Kazzaz, 
Maureen Montgomery, Marshall Mort, 
Joseph Schenck, Ryan Slunaker, Julia 
Ushakova-Stein, Gilad Yacubovich and 
Shen Zhang are also advising.

—Brian Baxter

DEALS IN BRIEF
Week of Aug. 12-18

Mid-America / Post Properties
Memphis-based Mid-America Apartment 

Communities Inc. said that it will acquire 
Atlanta-based Post Properties Inc. in an all-
stock deal worth $3.9 billion. The resulting 
entity will have a combined asset base of 
105,000 multifamily units, situated across the 
Southeast. The deal is expected to close in 
the fourth quarter of this year.

LEGAL ADVISERS: Goodwin Procter and 
Bass, Berry & Sims for Mid-America; King 
& Spalding for Post.

AIG Divestitures
Bermuda-based insurer and reinsurer 

Arch Capital Group Ltd. said that it will 
acquire United Guaranty Corp. and AIG United 
Guaranty Insurance (Asia) Ltd. from American 

International Group Inc. in a cash-and-stock 
deal valued at $3.4 billion. The deal is expect-
ed to close by the first quarter of next year. 

LEGAL ADVISERS: Cahill Gordon & 
Reindel and Clyde & Co for Arch Capital; 
Sullivan & Cromwell for AIG.

Pentair Divestiture
St. Louis-based Emerson Electric Co. said 

that it will acquire Pentair plc’s valves and 
controls business, headquartered in Schaff-
hausen, Switzerland, for $3.2 billion in cash. 
The deal is expected to close late this year or 
early next year.

LEGAL ADVISERS: Davis Polk & 
Wardwell for Emerson; Foley & Lardner 
for Pentair.

Cintas / G&K Services
Cincinnati-based uniform and workplace 

products provider Cintas Corp. said that it will 
acquire Minneapolis-based rival G&K Services 
Inc. for $2.2 billion, including debt. The deal 
is expected to close late this year or early 
next year. 

LEGAL ADVISERS: Jones Day and Keat-
ing Muething & Klekamp for Cintas; 
Weil, Gotshal & Manges and Stinson 
Leonard Street for G&K Services; Shear-
man & Sterling for Bank of America Merrill 
Lynch as financial adviser to G&K Services.

TPG Broadband Acquisitions
TPG Capital said that it will acquire broad-

band providers RCN Telecom Services and 
Grande Grande Communications Networks 
for $1.6 billion and $650 million, respectively, 
from private equity firm ABRY Partners. RCN 
and Grande currently serve markets including 
New York, Boston and Chicago, along with 
several cities in Texas. The deal will also see 
Google Capital acquire a minority stake in 
RCN and Grande. It is expected to close in the 
first quarter of 2017.

LEGAL ADVISERS: Cleary Gottlieb Steen 
& Hamilton for TPG Capital; Kirkland & 
Ellis for ABRY Partners.

Xylem / Sensus USA
Rye Brook, New York-based water 

technology company Xylem Inc. said that it 

Norwood, Massachusetts-based semiconductor company Analog Devices Inc. 
said that it will acquire fellow chipmaker Linear Technology Corp. for  
$14.8 billion in cash and stock. The deal values the Milpitas, California-based 

target at $60 per share.
Wachtell, Lipton, Rosen & Katz is advising Analog Devices through corporate partner 

Mark Gordon, antitrust partner Joseph Larson, executive compensation and benefits 
partner Andrea Wahlquist, finance partner Eric Rosof and tax partner Jodi Schwartz. 
Wilmer Cutler Pickering Hale and Dorr is advising the acquirer through a team led by 
corporate partners Mark Borden and Joseph Conahan, corporate vice chair Justin Ochs 
and debt finance partner John Sigel. 

Taking the lead for Linear Technology are Jones Day M&A partners Daniel Mitz and 
Jonn Beeson. Other Jones Day lawyers working on the deal include capital markets partner 
Robert Clarkson, M&A partner Michael Reagan, executive compensation and benefits 
partner Wendy Moore, antitrust partners Craig Waldman and Peter Love, business and 
tort litigation partner Brian Selden, tax partner Andrew Eisenberg, and banking and 
finance partner Stephen Hall.

Analog Devices / Linear Technology

will acquire Raleigh, North Carolina-based 
meter maker Sensus USA Inc. for $1.7 billion. 
The Jordan Co. and Goldman Sachs Capital 
Partners had acquired Sensus for $650 million 
in 2003. The deal is expected to close in the 
fourth quarter of this year.

LEGAL ADVISERS: Gibson, Dunn & 
Crutcher for Xylem; Mayer Brown for 
Sensus.

Week of Aug. 5-11

TIAAA / EverBank
New York-based retirement fund Teach-

ers Insurance and Annuity Association of 
America said that it will acquire Jacksonville, 
Florida-based EverBank Financial Corp. for 
$2.5 billion in cash. TIAA’s bid for EverBank, 
which has $27.4 billion in total assets, is 
aimed at enhancing the acquirer’s banking 
capabilities. The deal is expected to close in 
the first half of 2017.

LEGAL ADVISERS: Davis Polk & 
Wardwell for TIAA; Sullivan & Cromwell 
for EverBank.

EQT Partners / Press Ganey
EQT Equity fund EQT VII, part of Swed-

ish private equity firm EQT, said that it will 
acquire Boston-based Press Ganey Holdings 
Inc. in an all-cash deal valued at  
$2.35 billion, including assumption of debt. 
Press Ganey conducts medical patient satis-
faction surveys. The deal is expected to close 
in the fourth quarter of this year.

LEGAL ADVISERS: Simpson Thacher 
& Bartlett for EQT; Latham & Watkins 
and Richards, Layton & Finger for Press 
Ganey.

Merkle Stake Sale
London-based Dentsu Aegis Network, a 

subsidiary of Japanese advertising con-
glomerate Dentsu Inc. is poised to pick up a 
majority stake in Columbia, Maryland-based 
Merkle Group Inc. from private equity firm 
Technology Crossover Ventures Inc. and other 
investors for a reported $1.5 billion, including 
debt. The deal is expected to close by the 
end of September.

LEGAL ADVISERS: Slaughter and May 
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will acquire Raleigh, North Carolina-based 
meter maker Sensus USA Inc. for $1.7 billion. 
The Jordan Co. and Goldman Sachs Capital 
Partners had acquired Sensus for $650 million 
in 2003. The deal is expected to close in the 
fourth quarter of this year.

LEGAL ADVISERS: Gibson, Dunn & 
Crutcher for Xylem; Mayer Brown for 
Sensus.

Week of Aug. 5-11

TIAAA / EverBank
New York-based retirement fund Teach-

ers Insurance and Annuity Association of 
America said that it will acquire Jacksonville, 
Florida-based EverBank Financial Corp. for 
$2.5 billion in cash. TIAA’s bid for EverBank, 
which has $27.4 billion in total assets, is 
aimed at enhancing the acquirer’s banking 
capabilities. The deal is expected to close in 
the first half of 2017.

LEGAL ADVISERS: Davis Polk & 
Wardwell for TIAA; Sullivan & Cromwell 
for EverBank.

EQT Partners / Press Ganey
EQT Equity fund EQT VII, part of Swed-

ish private equity firm EQT, said that it will 
acquire Boston-based Press Ganey Holdings 
Inc. in an all-cash deal valued at  
$2.35 billion, including assumption of debt. 
Press Ganey conducts medical patient satis-
faction surveys. The deal is expected to close 
in the fourth quarter of this year.

LEGAL ADVISERS: Simpson Thacher 
& Bartlett for EQT; Latham & Watkins 
and Richards, Layton & Finger for Press 
Ganey.

Merkle Stake Sale
London-based Dentsu Aegis Network, a 

subsidiary of Japanese advertising con-
glomerate Dentsu Inc. is poised to pick up a 
majority stake in Columbia, Maryland-based 
Merkle Group Inc. from private equity firm 
Technology Crossover Ventures Inc. and other 
investors for a reported $1.5 billion, including 
debt. The deal is expected to close by the 
end of September.

LEGAL ADVISERS: Slaughter and May 

and Cravath, Swaine & Moore for 
Dentsu; Venable for Merkle; Morrison & 
Foerster for Merkle CEO David Williams; 
Weil, Gotshal & Manges for Technology 
Crossover Ventures.

Disney / BamTech
In an effort to launch a video streaming 

service for its ESPN sports and entertainment 
unit, The Walt Disney Co. said that it will ac-
quire a 33 percent stake in BamTech LLC for 
$1 billion. The target is a media technology 
company formed last year by Major League 
Baseball and its MLB Advanced Media unit. 

LEGAL ADVISERS: Skadden, Arps, Slate, 
Meagher & Flom for Disney; Sullivan 
& Cromwell and Paul, Weiss, Rifkind, 
Wharton & Garrison for Major League 
Baseball and MLB Advanced Media.

Week of July 29-Aug. 4

Steinhoff / Mattress Firm
South Africa’s Steinhoff International 

Holdings NV said that it will acquire Houston-
based Mattress Firm Holdings Corp., owner of 
the Sleepy’s brand, for $3.8 billion, including 
debt. 

LEGAL ADVISERS: Linklaters for Steinhoff; 
Ropes & Gray for Mattress Firm. 

Shanghai Giant / Playtika
A group of Chinese investors led by 

Shanghai Giant Network Technology Co. said 
that it will acquire Playtika Ltd., an Israeli 
online casino-style gaming company owned 
by Caesars Entertainment Corp., for $4.4 
billion. The terms of the deal, set to close by 
the end of the year, call for Playtika to remain 
independently operated.

LEGAL ADVISERS: Fenwick & West for 
the consortium; Latham & Watkins for 
Caesars.

Emerson Electric Divestitures
As part of a restructuring, Emerson 

Electric Co. said it will sell its Columbus, 
Ohio-based Network Power unit to Beverly 
Hills-based buyout firm Platinum Equity LLC 
and other investors for $4 billion and sell two 
other units to Japan’s Nidec Corp. for $1.2 bil-

lion. Both transactions are expected to close 
by the end of the year.

LEGAL ADVISERS: Latham & Watkins for 
Emerson on the Platinum Equity deal; Davis 
Polk & Wardwell for Emerson on the Nidec 
deal.

inVentiv Stake Sale
Burlington, Massachusetts-based inVentiv 

Health Inc. abandoned plans for an initial 
public offering after selling a 50 percent stake 
to Boston-based buyout firm Advent Inter-
national Corp. The transaction is expected to 
close in the fourth quarter of this year and 
values inVentiv at $3.8 billion. The remaining 
50 percent of inVentiv is owned by Boston-
based private equity firm Thomas H. Lee 
Partners LP.

LEGAL ADVISERS: Kirkland & Ellis for 
Advent; Weil, Gotshal & Manges for 
inVentiv Health and Thomas H. Lee.

Tesla / SolarCity
Electric car maker Tesla Motor Inc. said 

that it will acquire SolarCity Corp. in an all-
stock deal valued at $2.6 billion. Both entities 
are backed by entrepreneur Elon Musk. Given 
his dual role at both companies, Musk did not 
take part in the deal’s valuation process, the 
companies said. The deal is expected to close 
in the fourth quarter of this year. 

LEGAL ADVISERS: Wachtell, Lipton, 
Rosen & Katz for Tesla; Skadden, Arps, 
Slate, Meagher & Flom for the special 
committee of SolarCity’s board of directors; 
Kirkland & Ellis for Lazard Ltd. as financial 
adviser to SolarCity’s special committee.

Verizon / Fleetmatics
Verizon Communications Inc. said that it 

will acquire Dublin-based Fleetmatics Group 
plc for $2.4 billion in cash. The target oper-
ates cloud-computing services that man-
age fleets of trucks and other commercial 
vehicles. The deal is expected to close in the 
fourth quarter of this year.

LEGAL ADVISERS: Cleary Gottlieb Steen 
& Hamilton, A&L Goodbody and Mac-
farlanes for Verizon; Goodwin Procter 
and Maples and Calder for Fleetmatics.

                                                           —J.H.
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The agreement would also authorize the 
U.S. Justice Department to appoint a cor-
porate monitor for three years to ensure 
Tenet’s compliance with anti-kickback 
laws, according to the SEC report, and the 
hospital chain would sign a corporate in-
tegrity agreement with the U.S. Health and 
Human Services Department’s inspector 
general. In return, the federal government 
would not exclude any Tenet hospitals or 
clinics from participating in federal health 
care programs, foremost among them 
Medicare and Medicaid, the report said.

A spokesman for U.S. Attorney John 
Horn in Atlanta, whose office joined 
with U.S. Attorney G.F. Peterman III’s 
in Macon, Georgia, in opening a criminal 
investigation of Tenet’s Georgia hospitals, 
declined to comment. The U.S. attorney’s 
office in Macon and Georgia’s attorney 
general intervened in the civil case, filed in 
2014 in federal court in Columbus.

Atlanta attorney Marlan Wilbanks of 
Wilbanks & Bridges filed the whistleblower 

suit in 2009 on behalf of Ralph Williams, 
who had been chief financial officer of a 
Tenet-owned hospital in Monroe, Georgia. 
Williams claimed that Tenet used sham 
contracts to provide cover for kickbacks 
paid to a string of clinics operating as Cli-
nica de la Mama that catered to undocu-
mented pregnant Hispanic women. 

Court pleadings in the whistleblower 
case allege that from 2000 to 2013, the 
clinics collected as much as $20,000 
a month per hospital to funnel tens of 
thousands of pregnant women exclusively 
to Tenet hospitals to illegally boost the vol-
ume of hospital deliveries with Medicaid 
patients. 

In 2014, one of Tenet’s former hospital 
chief executive officers and the former 
CEO and CFO of the now-defunct company 
that operated the prenatal clinics pleaded 
guilty to conspiring to pay or receive illegal 
kickbacks. Wilbanks says that it was “ex-
traordinary … to have key players on both 
sides of a kickback arrangement come  

forward and enter a guilty plea while a 
major whistleblower case is pending.”

Patrick Burns, director of Washington-
based Taxpayers Against Fraud Education 
Fund, which tracks whistleblower cases, 
says that the Clinica de la Mama case, 
once finalized, would be the largest pay-
to-play settlement to date with a hospi-
tal chain and the fourth-largest federal 
whistleblower hospital case of any kind.

At press time the court had set a Sept. 
30 deadline for the two sides to finalize 
the settlement. 

—R. Robin McDonald, with Scott Flaherty

 
Imperium IP Holdings v. Samsung

In August, U.S. District Judge Amos 
Mazzant of Sherman, Texas, ham-
mered Samsung with $21 million in 

enhanced damages, making him the first 
jurist in the Eastern District of Texas to 
triple an award against a patent defendant 
for willful infringement under a new U.S. 
Supreme Court standard.

In June, the U.S. Supreme Court in Halo 
Electronics v. Pulse Electronics loosened 
the standard under which defendants 
can be assessed enhanced damages for 
egregious willful infringement. That ruling 
gave judges more discretion to increase 
damages for egregious willful infringement 
under 35 U.S.C. §284, dropping the previous 
clear and convincing standard.

Dallas-based Tenet Healthcare Corp. has reached “an agreement in principle” 
to settle a Georgia whistleblower case for more than $513 million in what the 
director of a national taxpayer watchdog organization says is the nation’s larg-

est “pay-to-play” whistleblower case involving a hospital corporation.
Two Tenet corporate subsidiaries that had operated the Atlanta Medical Center and 

North Fulton Hospital, and which had central roles in the alleged scheme, also agreed 
to plead guilty to conspiring to violate the federal anti-kickback statute, according to a 
quarterly report that Tenet submitted to the U.S. Securities and Exchange Commission. 
David Schindler of Latham & Watkins served as defense counsel for Tenet, along with 
William Jordan of Alston & Bird.

The proposed settlement would include a $146 million fine in return for an agree-
ment not to prosecute Tenet Healthcare Corp. and $368 million to settle the civil case. 
Tenet Healthcare did not respond to requests for comment.
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Mazzant cited Halo on Aug. 24 when 
he tripled a $7 million award that a jury 
had leveled against Samsung in February, 
after finding willful infringement of plaintiff 
Imperium IP Holdings’ patent for image 
sensors used in digital cameras.

“The decision in part reflects the 
court’s concern about Samsung’s multiple 
material misrepresentations under oath,” 
says Alan Fisch of Fisch Sigler, a Wash-
ington, D.C., patent attorney who repre-
sents Imperium IP Holdings in the case.

Mazzant concluded that Samsung did 
not have a good-faith belief of noninfringe-
ment and instead tried to purchase the 
plaintiff’s patent in secret, made mate-
rial misrepresentations under oath and 
presented false testimony to the jury. The 
judge also sanctioned Samsung at trial.

Mazzant’s ruling puts him among the 
first federal trial judges to triple damages 
against a defendant under Halo. The rul-
ing might set a benchmark for enhancing 
damages among Mazzant’s fellow Eastern 
District of Texas judges, who preside over 
the nation’s busiest patent docket.

Jesse Jenner, a partner in the New 
York office of Ropes & Gray who repre-
sented Samsung in the case, didn’t return 
a call for comment. Samsung also tapped 
Ropes & Gray’s Christopher Harnett 
and Potter Minton’s Michael Jones as 
defense counsel. —John Council, with S.F.

In re: Theranos Inc.  
Consumer Litigation

A California federal judge has 
ordered the consolidation of 
six class action suits against 

Theranos Inc., the once-admired Silicon 
Valley medical startup now facing run-ins 
with regulators and questions about the 
reliability of its blood-testing technology. 

In an order filed on Aug. 24, Judge Yvonne 
Gonzalez Rogers of the Northern District 
of California wrote that consolidation 
“will save time and effort.” The six suits 

were filed between May 25 and June 21 
by nine separate firms. Three of the suits 
also name Walgreens Boots Alliance Inc., 
the Walgreen Co. unit that partnered with 
Theranos to offer testing services.

Theranos is represented by Sean 
Eskovitz of Wilkinson Walsh + Eskovitz in 
Los Angeles, and Boies, Schiller & Flexner 
partners Amy Mauser, Michael Brille 
and Scott Gant in Washington, D.C. Boies 
Schiller has handled previous litigation for 
Theranos. In 2015, name partner David 
Boies joined the company’s board of direc-
tors and then represented Theranos in 
connection with claims that the company’s 
technology was flawed. 

Attorneys for Theranos could not be 
reached for comment. The company has 
said that the claims against it are meritless.

Walgreens is represented by Diane 
Sullivan at Weil, Gotshal & Manges. 

Theranos came under fire in March when 
the Centers for Medicare & Medicaid Services 
discovered compliance violations and “seri-
ous deficiencies” at Theranos laboratories in 
California and Arizona. Theranos had devel-
oped a device, the Edison, that could conduct 
tests for a variety of different diseases with 
a smaller sample of blood. The suits claim 
that the company had not received U.S. Food 
and Drug Administration approval to use the 
device at its wellness centers for anything 
besides a herpes simplex test. 

Gonzalez Rogers gave plaintiffs 30 days 
to file an amended complaint and 45 days 
to either agree on interim class counsel or 
file individual motions seeking the role. 

McCuneWright partner David Wright, 
who represents plaintiffs in two of the 
cases, declined to comment on how plain-
tiffs attorneys would select a lead firm for 
the matter. —Suzanne Monyak, with S.F.

U.S. v. Anthem; U.S. v. Aetna

The U.S. Department of Justice’s 
antitrust challenges to two mas-
sive health insurance company 

mergers are set to start trial in November 
and December, effectively dashing the 
companies’ hopes for decisions in the 
cases by the end of 2016.  

In August, U.S. District Judge Amy Berman 
Jackson in Washington, D.C., scheduled 
a trial date of Nov. 21 in the DOJ’s suit to 
block Anthem Inc.’s proposed $54 billion 
acquisition of Cigna Corp. She said she 
hopes to rule by the end of January. U.S. 
District Judge John Bates, also in Washing-
ton, set a December trial for the govern-
ment’s challenge of Aetna Inc.’s proposed 
$37 billion acquisition of Humana Inc.

The Justice Department filed the two 
suits in late July, taking aim at mergers that 
involve four of the five largest insurance 
companies in the country. For William 
Baer, a veteran antitrust litigator who 
rose this year to third in command at Main 
Justice, the two suits are hallmarks in a 
record of tough antitrust enforcement 
that began in the 1990s, when he led the 
competition bureau at the Federal Trade 
Commission. 

Craig Conrath and Eric Mahr are 
on the Justice Department team for the 
Aetna-Humana trial, while Mahr and Jon 
Jacobs are representing the government 
in the Anthem-Cigna case.

Aetna, which had pushed for a Nov. 7 
trial date, has looked to Geoffrey Irwin, 
John Majoras and Michael Shumaker 
at Jones Day. Humana has tapped Crowell 
& Moring’s Kent Gardiner and Shari 
Ross Lahlou, and Richard Parker and 
Katrina Robson of O’Melveny & Myers. 

Anthem had hoped that its trial would 
begin in October, giving time for the judge 
to rule and for state insurance regula-
tors to review the acquisition ahead of 
the two companies’ April 30 deadline to 
close the acquisition. Anthem’s lawyers 
include Christopher Curran and J. 
Mark Gidley of White & Case, while Cigna 
has turned to a team led by Charles Rule 
and Andrew Forman, who were recently 
hired by Paul, Weiss, Rifkind, Wharton & 
Garrison after practicing at Cadwalader, 
Wickersham & Taft. —C. Ryan Barber, with S.F.

To check out our litigator of the week, go to litigationdaily.com

forward and enter a guilty plea while a 
major whistleblower case is pending.”

Patrick Burns, director of Washington-
based Taxpayers Against Fraud Education 
Fund, which tracks whistleblower cases, 
says that the Clinica de la Mama case, 
once finalized, would be the largest pay-
to-play settlement to date with a hospi-
tal chain and the fourth-largest federal 
whistleblower hospital case of any kind.

At press time the court had set a Sept. 
30 deadline for the two sides to finalize 
the settlement. 

—R. Robin McDonald, with Scott Flaherty
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Thomson, who’s acted for GM in this matter 
since 2014, told The American Lawyer he 
couldn’t “think of a bigger, more high-stakes 
class action that’s reached trial, certainly in 
this country.”

In 2009 General Motors of Canada Ltd. 
was verging on insolvency, according to court 
documents. Facing liquidation of the com-
pany and a government-imposed deadline, it 
cut ties with 240 dealers in its network, de-
livering notices of nonrenewal or wind-down 
agreements to them. The dealers were given 
six days to accept or decline the offers.

In 2010, 181 dealers who accepted 
wind-down agreements sued General Mo-
tors, claiming that the company breached 
common-law obligations such as the duty of 
fair dealing, as well as franchise laws under 
Ontario’s Arthur Wishart Act. The suit also 
named Cassels Brock & Blackwell, alleging 
that the firm acted in a conflict of interest by 
representing some of the plaintiffs, as well as 
the federal government, in the restructuring 
of GM’s automobile dealer network.

The class was certified by the Ontario 
Superior Court of Justice on March 1, 2011, 
a ruling that was appealed to and dismissed 
by the Divisional Court in Toronto on March 
23, 2012. It went to trial in September 2014; 
on July 8, 2015, after a 41-day trial, Justice 
Thomas McEwen held that GM did not breach 
any common law or statutory obligations 
toward the class members. He dismissed the 
claims against the car manufacturer. 

However, he ruled that Cassels Brock 
breached contractual and fiduciary duties to 
the dealerships “by accepting the retainer 
despite having already agreed to act for the 
federal government.” McEwen ordered the 
firm to pay class members $45 million in ag-
gregate damages for losing the opportunity 

to negotiate with GM for higher wind-down 
payments. Both Cassels Brock and the class 
members are appealing the judgment. 

A related action was heard by the Su-
preme Court of Canada on Dec. 3, 2015. Cas-
sels Brock added 150 law firms as third-party 
defendants, and 32 Quebec firms challenged 
Ontario’s jurisdiction up to the highest court. 
On July 15, 2016 it ruled that the Ontario 
courts had jurisdiction.

Osler, Hoskin & Harcourt is acting for 
General Motors, with David Morritt and 
associate Evan Thomas, as well as the Da-
vies team, consisting of Thomson and Sean 
Campbell.

The class members are being represented 
by Sotos’ Allan Dick, David Sterns and 
associate Andy Seretis, as well as Weir-
Foulds’ Bryan Finlay, Michael Statham 
and Marie-Andrée Vermette. 

Cassels Brock is tapping Lenczner Slaght 
Royce Smith Griffin for its defense, via Peter 
Griffin, Rebecca Jones and associate 
Danielle Glatt. Griffin is also listed on the 
related Supreme Court of Canada action, 
Lapointe Rosenstein Marchand Melançon v. 
Cassels Brock & Blackwell, with associate 
Jon Laxer. Clyde & Co’s Jo-Anne Demers 

and associate Jean-Olivier Lessard are 
representing the firms.

Deloitte & Touche v. Livent

“Gettin’ no rest till the judg-
ment day”: It’s a line from 
“Ol’ Man River,” a song 

from the musical “Showboat,” but it could 
easily describe the stream of litigation 
resulting from the collapse of Toronto the-
ater company Livent Inc., which staged the 
show in 1993. By 1998, fraud was discov-
ered at the company; it filed for insolvency 
protection in both Canada and the United 
States, and its founders, Garth Drabinsky 
and Myron Gottlieb, were eventually con-
victed of fraud and forgery and went to jail.

Now, almost 20 years after the fraud was first 
detected, the legal fallout is making its way 
up to Canada’s highest court. This February, 
the Supreme Court of Canada will hear an 
appeal of a $118 million civil dam ages award 
against Deloitte & Touche, which audited the 

It will be a busy new year for Gen-
eral Motors of Canada’s legal team. 
The appeal of an almost $1 billion 

class action claim against the company 
is scheduled to be heard in the Ontario 
Court of Appeal this January, in what 
Kent Thomson of Davies Ward Phillips 
and Vineberg calls “the definition of high-
stakes litigation.”

CANADIAN

Trillium Motor World v. General Motors of Canada

GENERAL MOTORS OF CANADA IS FACING A CLASS ACTION FILED BY FORMER DEALERS.
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and associate Jean-Olivier Lessard are 
representing the firms.

Deloitte & Touche v. Livent

“Gettin’ no rest till the judg-
ment day”: It’s a line from 
“Ol’ Man River,” a song 

from the musical “Showboat,” but it could 
easily describe the stream of litigation 
resulting from the collapse of Toronto the-
ater company Livent Inc., which staged the 
show in 1993. By 1998, fraud was discov-
ered at the company; it filed for insolvency 
protection in both Canada and the United 
States, and its founders, Garth Drabinsky 
and Myron Gottlieb, were eventually con-
victed of fraud and forgery and went to jail.

Now, almost 20 years after the fraud was first 
detected, the legal fallout is making its way 
up to Canada’s highest court. This February, 
the Supreme Court of Canada will hear an 
appeal of a $118 million civil dam ages award 
against Deloitte & Touche, which audited the 

theater company’s books from 1989 to 1998. 
In 2002 Livent sued Deloitte through a 

special receiver for the firm’s failure to dis-
cover the fraud. On April 4, 2014, after a 68-
day trial, Justice Arthur Gans of the Ontario 
Superior Court of Justice ruled that Deloitte 
was liable for damages arising from negli-
gence. On Jan. 8 of this year, Justice Robert 
Blair of the Ontario Court of Appeal upheld 
the judgment, calling the evidence of the 
auditor’s negligence “overwhelming.” Deloitte 
sought leave for appeal to the Supreme Court 
of Canada, and on June 9, the court said that 
it would hear the case. 

Deloitte has tapped Peter Griffin of 
Lenczner Slaght Royce Smith Griffin for its 
defense, as well as Dentons’ Matthew 
Fleming. Livent, through its special receiver, 
is being represented by Stikeman Elliott’s 
Peter Howard, Patrick O’Kelly and 
Nicholas Peter McHaffie and associate 
Aaron Kreaden.

Kaynes v. BP

The Ontario Court of Appeal is 
giving plaintiffs the go-ahead 
to continue with a proposed 

securities class action against BP PLC that 
alleges that the oil company made misrep-
resentations to shareholders in relation to 
the Deep Water Horizon explosion and oil 
spill in the Gulf of Mexico.

On July 29, the court lifted a stay of proceed-
ings it granted nearly two years ago, on Aug. 
14, 2014, in which it overturned an Oct. 9, 
2013, Ontario Superior Court of Justice deci-
sion dismissing BP’s attempt to stop the ac-
tion on the basis of jurisdiction. The Supreme 
Court of Canada refused leave to appeal in 
March 2015.

In its 2014 judgment, the Court of Appeal 

deferred to the U.S. courts to hear the claims 
of worldwide BP shareholders. Since then, 
American courts have certified a securities 
class action relating to post-explosion mis-
representations, but refused to certify those 
relating to the pre-explosion period. In that 
proceeding, the parties agreed that pre-explo-
sion claims should be based on Ontario law. 

“These developments, taken as a whole, 
are sufficient to justify lifting the stay,” said the 
appellate court, noting that it’s a “purely pro-
cedural barrier that prevents the moving party 
from having his claim heard on the merits.”

The shareholders were represented in 
the latest action by Groia & Co.’s Joseph 
Groia and associate Martin Mendelzon, 
with Morganti Legal’s Matthew Stroh. 
Osler, Hoskin & Harcourt is defending BP, with 
Laura Fric, Kevin O’Brien and associate 
Karin Sachar.

The class action has not yet been certified 
in Ontario. —Marlisse Silver Sweeney

To check out our international legal news, go to americanlawyer.com
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ONE OF THE MOST POTENTIALLY TRANSFORMATIVE NEW 
technologies in the legal field was on display in June in a con-
ference room at Milwaukee’s von Briesen & Roper. There, an 
executive from the small startup ROSS Intelligence led a dem-
onstration of the artificial intelligence system that the compa-
ny has created for legal research in the bankruptcy field.

Thomas Hamilton, vice president of strategic partnerships 
at ROSS, was participating in the meeting remotely from the 
company’s offices in San Francisco. He typed a question into a 
search bar projected on a screen: “When can student loans be 
discharged in bankruptcy in Arizona?”

The system retrieved passages from several rulings that 
most nearly summarized their holdings. The results showed 
that courts use a three-part test that looks at whether the loan 
has become an undue hardship. 

Randall Crocker, the CEO of 150-lawyer von Briesen & 
Roper, watched the demonstration with satisfaction. “This 
product operates more intuitively” than traditional legal re-
search tools, he says. “It helps us provide a better legal prod-
uct. We’re kind of excited about it.” 

Crocker says he believes that ROSS will allow smaller firms 
like his to be more competitive, by offering more efficient ser-
vices: “It’s just the rational next step for firms like ours that 
think they can compete globally.”

ROSS, which celebrated its one-year anniversary in June, 
combines the Watson artificial intelligence technology devel-
oped by International Business Machines Corp. with its own 
proprietary innovations, aiming to create a cheaper and faster 
research tool for lawyers. On its website, the company pro-

motes the ROSS system as “Your Brand New Artificially In-
telligent Lawyer.” The company maintains that its “machine 
learning” system, in which the computer becomes continually 
better at recognizing relevant case law and other resources, 
produces better results more quickly. 

Von Briesen & Roper, which allowed The American Law-
yer to watch the demonstration, is one of a handful of law 
firms to license and test ROSS, and the firm has been using 
it for client matters for several months. CIO William Caraher 
says that he has witnessed ROSS’ performance improve over 
time. “It’s gone from a simple interface that produced interest-
ing results to really on-point results,” he says.

Caraher met ROSS co-founder Andrew Arruda before 
ROSS was formally launched, when the young entrepre-
neur and his team won second place at the Watson Univer-
sity Competition with an early legal research application using 
Watson. Caraher was so impressed that he contacted Arruda: 
“I said, ‘Whatever you do, we want to be part of it.’”

To succeed, ROSS must compete against the traditional gi-
ants of the $8 billion-a-year U.S. legal research industry, such as 
Lexis and Thomson Reuters Corp., which owns Westlaw. Not 
only are those companies already deeply entrenched in the le-
gal marketplace, but they’ve been integrating aspects of artificial 
intelligence into their products for years (although not using 
Watson), and have more powerful products on the horizon, ac-
cording to Mike Dahn, global head of Westlaw Product Man-
agement. In 2010, he noted, the company released its West-
Search product, which allows users to pose questions in natural 
language; this February it launched two new features called 

SMARTER THAN
YOU?

ROSS’s artificial intelligence product can do legal research, answer questions, 
and write memos. Don’t fire your associates yet, but the game is changing.

BY SUSAN BECK

P38_AI package.indd   38 9/19/2016   1:53:05 PM

http://www.americanlawyer-digital.com/americanlawyer/tal201610/TrackLink.action?pageName=38&exitLink=http%3A%2F%2Famericanlawyer.com


 The American Lawyer   |    October 2016   39

JA
SO

N
 D

O
IY

folder analysis and research recommendations, which use ma-
chine learning systems to more quickly direct users to relevant 
results. “They dramatically shorten research time,” says Dahn.

For its next step, Thomson Reuters is using Watson tech-
nology to create a product for compliance officers that will 
analyze situations and spot issues, according to Thomson 
Reuters’ Eric Laughlin, who is heading the Watson project. 
For instance, he said, an executive working on a cross-bor-
der merger could identify regulatory issues that are raised by 
merging employee data. The company plans to release the 
product to a select group of companies and law firms this fall, 
and make it generally available in 2017. The company is also 
exploring the potential of Watson-based technology for legal 
research and other applications.

LexisNexis also says that it’s moving forward on AI-based 
search technologies. Jeff Reihl, chief technology officer of 
LexisNexis Legal & Professional, said in a statement that the 
company is investing in technologies such as machine learning, 
cognitive computing and natural language processing. 

Caraher, the von Briesen CIO, says the advantage of ROSS 
is that it already uses the Watson platform, while its competi-
tors so far don’t. “It has a smarter engine in understanding 
what you’re asking it,” he says.  

SCALING UP

Several Am Law 200 firms have been testing ROSS’ technol-
ogy in the bankruptcy area, which is the first specialty targeted 
by the company, and at least two of them, Latham & Watkins 
and Baker & Hostetler, have also licensed ROSS for com-

mercial use. ROSS CEO Arruda, a 27-year-old graduate of 
the University of Saskatchewan College of Law who worked 
briefly as a lawyer in Toronto, says the company is considering 
applications for tax, intellectual property, securities law, family 
law, labor and employment law, and insurance. 

“Our goal is to have ROSS on the legal team of every law-
yer in the world,” says Arruda.

Latham and Baker & Hostetler declined to give demonstra-
tions of ROSS. When asked about it, Peter Knight, the head 
of Latham’s bankruptcy group, said he’d never heard of ROSS 
and that his bankruptcy lawyers weren’t aware of it. But he was 
intrigued. “That sounds interesting,” he says. “I’d like to learn 
more about it.” Baker & Hostetler declined to discuss ROSS. 

During the demonstration at von Briesen & Roper, Crock-
er admitted that he hadn’t used ROSS himself, instead leaving 
the experimentation and research to younger lawyers. One of 
those lawyers is third-year associate Patrick Greeley, who par-
ticipated in the demonstration and praised ROSS for its ease 
of use, noting that it allows him to ask questions using natural 
language. “In five minutes you can be trained,” says Greeley. 
(The associate has since left von Briesen.) The product has no 
user manual; the company trusts that users, especially tech-
savvy younger lawyers, can figure it out themselves. ROSS also 
constantly monitors developments in the law to alert users if 
there’s been a change that’s relevant to a recent search.

Von Briesen CIO Caraher says that he believes ROSS is 
easier to use and produces better results than WestSearch’s 
natural language searches. “Our users mostly utilize keywords 
and Boolean logic-type queries for the best Westlaw research 

ROSS COFOUNDER ANDREW 
ARRUDA: BIG PLANS FOR AI
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results,” he says. “This may speak to the effectiveness of the 
Westlaw natural language search.”

One of ROSS’ newest features has the potential to be the 
biggest game changer, offering the possibility of eliminat-
ing even more work now done by associates. “Where it re-
ally shines is with the memo,” says Greeley. If he types in 
the phrase “Write me a memo” in front of a search question, 
ROSS will deliver a memo on the topic by email. 

These memos aren’t as polished as what an associate might 
produce, Greeley says. “If I gave this memo to a senior partner, 
he probably wouldn’t be happy with me,” he acknowledges. 
But he says that the memo feature was still hugely promising. 
“ROSS can make mistakes, as we make mistakes,” he says. “But 
this is a great tool for starting research.” 

Lawyers can give ROSS’ memos a thumbs-up or thumbs-
down, so that the system can learn and improve future search-
es. One memo produced at von Briesen & Roper appeared 
to give conflicting answers to a question about vendors who 
have an open order with a company and ship goods after the 
company files for bankruptcy. Near the top of the memo was a 
short answer that these vendors don’t get priority for payment; 
a longer answer later in the memo said that they can some-
times get priority. Greeley says he wasn’t concerned by these 
differing responses. “I get different answers for everything I 
research. You rarely find black-and-white answers in the law,” 
Greeley says. “Every time I’ve used the memo function, the 
correct answer has been in there.”

During the memo demonstra-
tion, ROSS’ Hamilton said 

that some human effort 
is involved as quality 

control, to double-

check the memo’s information.  In a later interview, Arruda 
notes that the memo function is still in an early stage. 

“We still have a lot to do there,” he says. “We don’t talk too 
much about that feature. We want to focus on more mature 
features, like searches.”

Arruda declined to say much about ROSS’ price, except 
that it’s cheaper than traditional search products. “We work 
with firms to find a price that works with the ROSS features 
they need,” he says. Arruda says that his company has received 
millions in funding, but he didn’t want to reveal the amount. 
Funders include Y Combinator and Denton’s NextLaw Labs.

One person who closely follows technology developments 
in the legal world says he’s talked to people who have used 
ROSS. “They’re cautiously enthusiastic about it,” he says. “My 
guess is that they’re looking at this as something worthwhile to 
experiment with at a low cost, to keep an eye on the direction 
of the industry in the long term, rather than something that 
would be magnificently useful to them in the short term.” 

They may also be waiting to see what ROSS’ competition 
comes up with. If Thomson Reuters and other large data com-
panies get in the game, they could tap both their huge sub-
scriber bases and the enormous research content they control.

Arruda claims these Goliaths don’t scare him. “Part of why 
you see us making progress is that we are nimble and agile,” he 
says. “When you’re a big company and you’ve built your prod-
uct around old technology, and a new technology comes out, 
to change and adapt, you have to gut your underlying technol-
ogy,” he says. “Let’s not forget that most companies in the legal 
research space started as publishing companies, not as technol-
ogy companies. That gives us a great competitive edge.”

Email: sbeck@alm.com.

WHAT IS AI?
NO, ARTIFICIAL INTELLIGENCE (AI) doesn’t mean you’ll have robots ex-

amining boxes of documents in the near, or even distant, future, but it does 

have true potential to transform legal services. In law, most often “AI” means 

machine learning: a computer’s ability to digest large amounts of informa-

tion, learn from it and apply that knowledge in a variety of ways.

CONTRACT REVIEW: Machine learning technology is being increas-

ingly applied to contract review, with transformative results. Algorithms parse 

contract information into clauses, sections and keywords, rendering them 

available for search and comparison. Review teams can extract and organize 

information from thousands of documents in minutes, saving legal depart-

ments cost and time in a world where a merger or acquisition could now 

contain millions of documents. 

TECHNOLOGY-ASSISTED REVIEW: Despite the digitization of review 

sets, e-discovery can still be arduous and time-consuming. Technology-as-

sisted review (TAR) is often hailed as a solution, encompassing an array of 

e-discovery practices and technologies that can expedite and simplify review. 

One example is predictive coding, a practice in which review teams take a 

“seed set” of documents and use it to train a machine to recognize relevance 

patterns applicable to the larger document set. The technology can also de-

cipher information based on context. For example, it can determine whether 

a document is relevant based on the parties involved or on overall language, 

rather than an individual term. Deduplication, another aspect of TAR, aims to 

eliminate unnecessary duplicate copies of discoverable information. 

LEGAL RESEARCH: ROSS Intelligence’s application of IBM’s Watson 

technology has made research the hottest area in legal AI. And while some 

criticize ROSS as just a powerful search engine, its ability to skillfully search 

through information using everyday language rather than legalese is indica-

tive of its potential. A nonlawyer, for instance, can use machine learning re-

search technology to case information applicable to a dispute. 

Other tools have applied AI technology to different practice areas. For 

instance, DoNotPay, a free “chatbot” application, can answer users’ simple 

questions about parking tickets in New York and the United Kingdom, provide 

documents and send appeals.

ANALYTICS:  With advanced algorithms that can condense vast 

amounts of information into tangible metrics—for example, the likelihood of 

winning a copyright dispute by jurisdiction, or the potential financial value of 

a settlement—analytics is reshaping the way lawyers make decisions.

VIRTUAL ASSISTANTS: One particularly advanced application of AI can 

be found in “virtual assistants,” a concept familiar from engines such as Apple’s 

Siri and Microsoft’s Cortana. Applying this concept in legal practice takes things 

a step further, from handling simple tasks like answering phones and bookkeep-

ing to creating work flows and automating tasks. In the case of Riverview’s KIM, 

this may even mean analyzing an attorney’s case, showing potential results ac-

cording to jurisdiction, then providing alternative approaches. —Ian Lopez
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RISE OF THE MACHINES
Legal tech futurist Richard Susskind answers our questions. 

BY IAN LOPEZ

ARTIFICIAL INTELLIGENCE elicits a range of 
reactions in the legal profession. Many dis-
miss AI as hype, while others worry that it will 
disrupt traditional roles for lawyers. 

Richard Susskind, IT Adviser to the Lord 
Chief Justice of England and Wales, whose 
work includes “The End of Lawyers?: Rethink-
ing the Nature of Legal Services,” and “To-
morrow’s Lawyers: An Introduction to Your 
Future,” says that both reactions have merit. AI 
won’t be mainstream until the 2020s, he pre-
dicts, but today “AI and other technologies are 
enabling machines to take on many of the tasks 
that many used to think required human law-
yers, and that’s not plateauing. It seems to be 
happening at quite a rate.” 

Susskind spoke with senior technology edi-
tor Ian Lopez about AI and the legal industry.

THE AMERICAN LAWYER: Why is law slow to 
adapt AI?
SUSSKIND: What you’re not hearing is the gen-
eral counsel of major corporations jumping up 
and down saying, “If lawyers don’t deliver AI 
to us in the next couple of years, we’re going 
elsewhere. … Most of the time, the in-house 
lawyers community is very busy, and they 
don’t have the time to immerse themselves in 
these new possibilities. So there’s just this kind 
of vague sense, this background noise that AI’s 
going to come to law, but I think they would 
struggle to articulate what it actually means 
for them.

I do worry a little bit over the hype, people 
talking about robots taking over lawyers, and 
things like that. What we’re seeing is, task by 
task, more and more tasks will be taken on by 
machines and done better. 

There’s no reason the machines should have 
arms and legs. … People have that human-cen-
tric approach to AI. I do worry about people 
exaggerating what their systems actually do  
and what’s actually done.

AMERICAN LAWYER:  You 
say the 2020s is when AI 
will take off. Why then?
SUSSKIND: Clients are in-
creasingly wanting more 
legal services at less cost. 
… The dominant way the 
market is going to respond 
to the need for lower costs is not by machines 
over the next five years, it’s mainly going to 
be by cheaper people. But that will run out 
of steam. There’s only so much one can gain 
through that. 

AMERICAN LAWYER: Will AI keep advancing?
SUSSKIND: Everything I’m seeing suggests 
a more vibrant legal technology industry, a 
more receptive legal profession, an ambitious 
group of alternative providers and the mar-
kets that meet legal services in a far greater 
quantity at a far lower cost.

AMERICAN LAWYER: What will get more law-
yers comfortable with AI?
SUSSKIND: Lawyers in law firms and in-house 
legal departments are far more motivated by 
threat than opportunity. Until the platform 
is burning, most law firms aren’t likely to 
change radically. The successful law firms, I 
always say: It’s hard to convince a room full 
of millionaires that they’ve got their business 
model wrong.

To some extent, better firms might be the 
victims of their own success. If they succeed, 
that then doesn’t give them sufficient motiva-
tion to change. Most lawyers are more con-
cerned, in my view, about avoiding competitive 
disadvantage than gaining competitive advan-
tage. They’re more worried about being left 
behind than [taking] the opportunity to step 
ahead of the competition.

Email: ilopez@alm.com.
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BY RICCI DIPSHAN

FIVE MORE TO WATCH
These AI tools aim to transform the practice of law.

@LEGAL 
DISCOVERY 

W h i l e  m a n y 

companies have 

embraced tech-

nology assisted 

review (TAR), also 

known as predic-

tive coding, @Legal Discovery’s CasePoint e-

discovery platform aims to harness TAR’s pow-

er during all stages of e-discovery. CasePoint 

was built with an integrated interface that 

placed TAR alongside early case management 

and other review and production tools, which 

allows TAR to be leveraged for every project. 

“In addition to culling massive document 

collections, TAR can be used in non-traditional 

ways during the e-discovery workflow process: 

analyzing received productions, deposition 

preparation, streamlining review processes and 

validating productions,” says David Carns, vice 

president of @Legal Discovery.

LAWGEEX

Some companies 

are modernizing 

the labor-intensive 

task of contract 

review with ma-

ch ine learn ing. 

LawGeex uses a 

machine learning algorithms “to understand 

which [contract] clauses are acceptable, and 

which are not,” to a firm, says Shmuli Goldberg, 

vice president of marketing at LawGeex.

The platform starts “with either our cli-

ent’s legal checklist, or our own crowd-sourced 

industry standards,” Goldberg says. “From 

there, the first time we see any legal concept 

that is not predefined, we ask the customer 

to decide if this should be rejected, approved 

for this contract only, or approved for all con-

tracts in the future. Our AI then learns from 

the customer’s legal decisions, getting smarter  

and more efficient with every contract it sees.”

The platform takes “the manual grunt work 

out of contract review,” Goldberg says, by get-

ting “contracts approved in minutes rather 

than days, and at a fraction of the cost of tradi-

tional external counsel.”

LEX MACHINA

Traditional legal 

ana ly t i cs  p la t -

f o r m s  e x t r a c t 

m e t a d a t a  a n d 

core content from 

documents and 

present them in 

an easy-to-interpret layout. But what about 

documents such as .pdf files from which data 

can’t be automatically extracted? 

Enter Lex Machina, whose AI engine ex-

pands analytics’ capabilities through under-

standing content on an almost human level. 

Brian Howard, legal data scientist at Lex Machi-

na, says that the platform analyzes “unstruc-

tured data in docket entry text and court filings 

to recognize and extract key pieces of informa-

tion, like the patent numbers of asserted pat-

ents, and to categorize the data, like whether 

this motion is seeking summary judgment.”

By analyzing the unstructured documents 

directly, Lex Machina can provide more com-

prehensive analytics than if it relied on data 

points provided by PACER or entered by hu-

mans, Howard adds.

Having created an analytics repository of 

securities litigation cases, Lex Machina is soon 

planning to bring its AI analytics capabilities to 

other practice areas, including employment, 

product liability and commercial bankruptcy. 

RIVERVIEW 
LAW’S KIM  

Lega l  se rv i ces 

prov ider  R iver-

view Law, how-

ever, is seeking 

to automate how workflows and in-house 

processes are created and maintained. Its AI-

enabled virtual assistant, KIM —which stands 

for “knowledge, intelligence, meaning”—learns 

what attorneys and other data-handling em-

ployees want in a workflow, and automatically 

creates and updates the desired workflow 

within its system. 

“In this sense KIM works from the inside 

out, not the outside in, because it enables 

knowledge workers—operational subject mat-

ter experts with no IT development or pro-

gramming skills—to describe their existing 

or desired business solutions, processes and 

workflows,” says Karl Chapman, chief execu-

tive officer of Riverview Law.

The platform, a mix of virtual software de-

veloper and knowledge automation, also mines 

and tracks the behavior of those using its sys-

tem, with the goal of driving best practices, and 

directs incoming tasks to the right individuals 

or teams in-house.

RAVN EXTRACT 
DIRECT

RAVN Systems’s 

AI-based docu-

ment analysis and 

extraction tech-

nology recently 

streamlined i ts 

platform into its user-friendly “RAVN Extract Di-

rect” tool.

This tool automates machine-learning into 

a portal where attorneys can upload docu-

ments “on a project basis, and build what 

we call ‘the robots,’ or ‘the recipes,’ that go 

through and extract [key information],” says 

Jan Van Hoecke, chief technology officer of 

RAVN Systems. “They can teach the system 

[what to extract], they can get the reporting 

out, and they can choose to take that project 

down again or leave it in there” for later use, 

he says.

Email: rdipshan@alm.com.
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Strong Brew
ANHEUSER BUSCH INBEV’S $106 MILLION ACQUISITION OF SABMILLER  

WAS ONE FOR THE RECORD BOOKS.

MASSIVE. IF THERE’S ONE WORD THAT SUMS UP THE ACQUI-
sition of U.K.-based brewing company SABMiller plc by An-
heuser Busch InBev SA, that is surely it.

Everything about the transaction, which created roles for 
more than a dozen international law firms, was almost comi-
cally oversized. The $106 billion deal is the largest takeover of 
a U.K. company. It was financed by a $75 billion loan facility 
and a $46 billion bond offering that was more than $60 bil-
lion oversubscribed—the largest commercial loan and the most 
popular bond issue in history. The combined company will be 
worth $275 billion. Even the break fee, the penalty that InBev 
would have had to pay if it walked away from the deal, was 
equivalent to a decent-sized M&A transaction in its own right, 
at a staggering $3 billion, the largest break fee ever negotiated.

SAB’s lead adviser, Linklaters, effectively started work-
ing on the deal long before any bid was made. Several years 
ago, SAB recognized that its aggressive expansion made it an 
attractive target itself, and decided to refresh its merger de-
fense strategy. Despite a long-standing relationship with Ho-
gan Lovells—general counsel John Davidson spent his entire 
career at legacy Lovells before 
joining SAB in 2006—the com-
pany brought in Linklaters for 
its expertise in big-ticket M&A. 
(Hogan Lovells would later have 
a support role on the InBev deal.) 

When InBev, the world’s larg-
est brewer and owner of the Bud-
weiser and Corona brands, made 
its opportunistic approach, SAB 
was ready. The company rejected 
five consecutive offers, but came 
under pressure after its largest 
shareholder, U.S. tobacco compa-
ny Altria Group Inc., publicly an-
nounced that it wanted to accept 
the latest improved offer.

Unusually, Altria had three 

nominee directors on the SAB board. “You don’t normally 
have key shareholders in a public deal of this size, let alone 
have them on the target board,” says Simon Marchant, a se-
nior corporate partner at Freshfields Bruckhaus Deringer, 
which acted for InBev. “It made for an interesting dynamic.”

With Altria’s directors refusing to join the other 12 board 
members in rejecting InBev’s offer, it was only a matter of 
time before SAB conceded. “When your major shareholder 
decides it’s going to sell, you’re playing with one hand tied be-
hind your back,” says Linklaters senior partner Charlie Jacobs. 
A deal was eventually struck when InBev offered a 50 percent 
premium to SAB’s share price.

The transaction was put together over eight weeks of in-
tense negotiations last fall. Jacobs, who had advised SAB on 
the sale of its stake in South African hotel and entertainment 
group Tsogo Sun Holdings, spent the entire period at SAB’s 
London headquarters  with fellow Linklaters corporate part-
ner Nick Rumsby. “It was like being a doctor on call—we had 
to drop everything,” Jacobs says. The pair met the company’s 
chairman and deal team every day at 7:30 a.m. and 5 p.m. 

A deal complex structure com-
bined an offer and merger pro-
cess in Belgium, where InBev is 
based, with a U.K. scheme of ar-
rangement—a common structure 
in U.K. M&A deals that involves 
a court-approved agreement be-
tween a company and its share-
holders. A new holding company 
was created, listed in Belgium, 
Mexico, South Africa and the 
United States. 

Lawyers also faced significant 
antitrust challenges in attempt-
ing to combine two of the world’s 
biggest beverage companies. The 
regulatory approval process took 
a full eight months, with the com-

BY CHRIS JOHNSON

GRAND PRIZE WINNER

InBev / SABMiller

HONOREES

AB Inbev N.V.: Cravath, Swaine & Moore; 
Freshfields Bruckhaus Deringer; Clifford Chance; 

Sullivan & Cromwell

   SABMiller plc: Linklaters; Hogan Lovells; Cleary 
Gottlieb Steen & Hamilton; Bowman Gilfillan

   Altria: Wachtell, Lipton, Rosen & Katz; 
MacFarlanes; Loyens & Loeff

   Santo Domingo Group: Simpson Thacher & 
Bartlett; Herbert Smith Freehills

   Molson Coors: Kirkland & Ellis; Cleary Gottlieb 
Steen & Hamilton
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panies having to agree to a significant disposal of assets across 
the U.S., Europe and Asia to gain antitrust clearance in more 
than 30 countries. 

“We went into the process knowing that we’d have to 
make concessions to get the deal through,” says Marchant. 
Among the divested assets, SAB’s European beer brands were 
sold for $2.9 billion to Japanese brewer Asahi Group Hold-
ings Ltd., which was advised by Allen & Overy, while its 58 
percent stake in the MillerCoors joint venture was bought for 
$12 billion by Molson Coors Brewing Co., which was repre-
sented by Kirkland & Ellis.

Just as the deal was nearing completion, the U.K.’s Brexit 
vote threw a late monkey wrench into the works. The sharp 
decline in U.K. currency that followed the shocking refer-

endum result significantly devalued InBev’s offer, which was 
made in British pounds, and led to a revolt of activist SAB 
shareholders. InBev was forced to increase its offer by one 
pound per share, to 79 billion pounds ($106 billion)—the sev-
enth price hike since its original bid.

Freshfields, Linklaters and the other law firms advising 
on the transaction were well compensated for their efforts. A 
document sent to SAB shareholders that outlined the terms 
and conditions of the transaction revealed that the two com-
panies had run up almost $2 billion in advisory fees, with $261 
million going to the various law firms on each side. All the 
lawyers involved will no doubt drink to that.

Email: cjohnson@alm.com.

FRESHFIELDS’ JOHN DAVIES AND SIMON 
MARCHANT ADVISED INBEV AS IT MADE 
REPEATED OFFERS FOR SABMILLER
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THE UNPRECEDENTED RESTRUCTURING OF THE ICELANDIC 
banking system took seven years and hundreds of lawyers. 
Never before has the fate of a nation been so heavily wedded 
to the outcome of a private insolvency.

In 2007, the total assets of Iceland’s three largest banks—
Glitnir hf, Kaupthing Bank hf and Landsbanki hf—were 
worth more than 14 times the total gross domestic product 
of the country, which has just 330,000 inhabitants. When the 
trio collapsed the following year in the global financial crisis, 
they threatened to bring down the entire Icelandic economy. 

While the United States, the United Kingdom and other 
Western countries deemed their banks too big to fail, Iceland 
decided that its banks were too big to save, and the govern-
ment pushed them into insolvency. Foreign investors re-
sponded by pulling their money out of the banks and con-
verting Icelandic assets into foreign currencies. The value of 
the Icelandic currency, the krona, started to plummet. 

The government had to act fast: The total value of kro-
na-denominated assets held by the three banks on behalf of 
foreign investors exceeded 40 
percent of Iceland’s GDP. A mass 
withdrawal and sale of those as-
sets would have had “terrible con-
sequences,” says Lee Buchheit of 
Cleary Gottlieb Steen & Hamil-
ton, which represented Iceland.

The government’s solution 
was to pass emergency legislation 
that restricted the flow of capital 
out of the country. Winding-up 
boards were appointed by the 
courts to oversee the banks’ so-
called compositions—essentially a 
consensual reorganization.

Lawyers for each of the banks 
faced unique challenges. Kaupth-
ing was the largest of the three in-
stitutions, with liabilities of more 

than $45 billion. More than half of its assets were noncash. 
Kaupthing’s lawyers at White & Case had to ensure that the 
bank had cash to fund the continued operation of those as-
sets, so that they could be liquidated over time to repay credi-
tors. “To sell the assets on the open market all at once would 
have meant the mother of all fire sales—the value would have 
been rock-bottom,” says White & Case’s Rob Bennett. White 
& Case, which had 290 lawyers working on the transaction in 
eight offices, also developed a secure website to process the 
claims of more than 15,000 creditors in 100 countries.

Landsbanki, meanwhile, had large internet banking opera-
tions across Europe, with millions of depositors in the U.K. 
When Landsbanki collapsed, the U.K. government used anti-
terrorism legislation to freeze Landsbanki and Icelandic as-
sets to protect its depositors, a move that spawned litigation 
between the two countries in European courts. “Landsbanki 
and its CEO were on an anti-terror list alongside Osama bin 
Laden and al-Qaida,” says Gary Lee of Morrison & Foerster, 
which acted for Landsbanki in its restructuring. “It is very 

rare to have a bankruptcy case 
where the biggest creditors are 
governments. It was politically 
charged from the outset.”

Attorneys also had to wrangle 
with Icelandic laws that were 
poorly suited to major interna-
tional restructurings and were 
revised several times during the 
reorganization process. 

“Some of the issues [that 
arose] were ones that the Ice-
landic legislature had never even 
thought of,” says Slaughter and 
May restructuring partner Rich-
ard de Carle, who advised Glitnir. 

The collective restructur-
ings involved vast numbers of 
creditors, represented by an Akin 

Rescuing Iceland
WHEN ICELAND’S THREE LARGEST BANKS COLLAPSED,  

THE NATION’S ENTIRE ECONOMY WAS AT RISK.

BY CHRIS JOHNSON

GRAND PRIZE WINNER

Icelandic Banks

HONOREES

   Glitnir: Slaughter and May; Paul, Weiss, Rifkind, 
Wharton & Garrison; BBA Legal

   Landsbanki: Morrison & Foerster

   Kaupthing: White & Case; LEX; Torys; 
Homburger; Chiomenti Studio Legale; Wolf Theiss; 
Castren & Snellman; Garrigues; M&P Legal; Walkers

   Bondholders: Akin Gump Strauss Hauer & Feld; 
LOGOS; Rettur

   Trustees: Sidley Austin; Moses & Singer

Republic of Iceland: Cleary Gottlieb  
Steen & Hamilton

The Global Legal Awards  |  Finance
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AKIN GUMP’S BARRY RUSSELL AND 
MARK DAWKINS: CARRYING A BIG STICK 
TO PROTECT CREDITORS

Gump Strauss Hauer & Feld team led by Barry Russell. Akin 
Gump litigator Mark Dawkins led a separate team that de-
vised a strategy to protect the creditors if discussions failed: 
freezing the substantial offshore assets of the banks and using 
them to repay creditors. 

“It was more designed as a threat to assist us in the nego-
tiations,” Dawkins says. “We would have done it, but it would 
have been a lose-lose situation for everybody.”

While the capital controls protected Iceland’s economy, 
they created a new problem. For the banks to be restructured, 
creditors had to be repaid. The government had to find a way 
of lifting the controls without destabilizing the economy. In 
June 2015, the government announced a “stability tax” that 
would effectively impose a haircut of about 40 percent of the 

banks’ assets, unless their compositions were completed by 
the end of the year. Panic ensued. 

“It was always going to be an extremely difficult transac-
tion, but to have to do it and get everything approved by the 
courts in such a short period of time beggared belief,” says 
Bennett. “It wasn’t a question of whether we could do it: We 
simply had to do it. For creditors to lose 39 percent before 
you even got to a recovery was a horrific prospect.”

Under an extended deadline, the banks successfully nego-
tiated alternative stability contributions. The capital controls 
were lifted and the compositions approved, capping one of the 
largest and most dramatic financial restructurings in history.

Email: cjohnson@alm.com.
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TO CLIENTS, LAWYERS ARE USUALLY A COST. AT BEST THEY 
sometimes recover another cost. But to distressed debt inves-
tors, lawyers are a profit engine. In the case of Elliott Man-
agement, a very high-profit engine.

Elliott’s infamous bet on Argentine bonds yielded 10 to 15 
times its original investment, according to The Wall Street 
Journal. Whether this calls for a redesign of sovereign fi-
nance is a serious question. But taking the system as it exists, 
the fund’s legal strategy was a grand success. It’s no coinci-
dence that the clients who greenlighted, masterminded and 
stewarded the investment (founder Paul Singer and portfolio 
managers Jay Newman and Lee Grinberg) graduated from 
law school at Harvard, Columbia and the University of Penn-
sylvania, respectively. When Elliott began buying defaulted 
Argentine bonds on the cheap in 2003, all it had was a good 
law firm, Dechert, and a goofball legal theory, which a U.K. 
high court had just dismissed as “novel and unprecedented.”

The hedge fund’s maverick theory related to the “equal 
treatment” (or pari passu) clause in bond contracts. On El-
liott’s reading, a nation that defaults on old bonds—and then 
issues new bonds and wishes to service them—must fully 
pay the holdouts who refused to trade in their old bonds at 
a discount. States, banks, econo-
mists and legal scholars all agreed 
that this was nuts. Since states 
can’t declare bankruptcy, states 
in distress must restructure their 
debt—yet this theory would seem 
to make restructuring sovereign 
debt impossible. How could a 
state persuade most bondholders 
to trade in their old bonds at a 
discount if holdouts were assured 
of 100 cents on the dollar? Elliott 
had a different view of market 
behavior. And all it needed to do 
was persuade one judge.

The die was cast in 2005, 

when Argentina presented an ultimatum to the holders of its 
old defaulted bonds: Trade them in for 30 cents on the dollar, 
or we’ll never pay you a penny. As a flourish to show that it 
meant business, Argentina passed a “Lock Law,” which for-
bade it from ever paying holdout “vulture funds.”

Most investors took the deal. But Elliott and three oth-
er funds went to U.S. District Judge Thomas Griesa in the 
Southern District of New York. They argued that Argentina 
was being historically obstructionist, and the integrity of 
capital markets depends on sovereigns honoring their word. 
Griesa became more receptive to those arguments as Argen-
tina dug in its heels over time, and the Lock Law made a deep 
impression. Ironically, the Lock Law was wholly unneeded, 
because it duplicated a stronger clause in the contract.

“Passing the Lock Law was a blunder,” says Elliott counsel 
Robert Cohen of Dechert. Arguably, it clinched pari passu.

Days before Superstorm Sandy flooded Manhattan in 
October 2012, Judge Griesa shook Wall Street by accepting 
Elliott’s reading, and ordering Argentina to pay the hedge 
funds. On appeal in February 2013, with bankers overflowing 
three rooms, Argentina counsel Jonathan Blackman of Cleary 
Gottlieb Steen & Hamilton said that the order “wouldn’t 

voluntarily be paid.” Prodded 
by a furious Judge Reena Raggi, 
who called the threat “contuma-
cious,” Blackman became blunter: 
“We’re not paying it, that’s right.” 
As the hearing wound down with 
his client on its heels, Blackman 
vowed: “This is not the end.”

The end took three more 
years. But Argentina was doomed 
by pari passu. Theodore Olson 
and Matthew McGill of Gibson, 
Dunn & Crutcher won on appeal 
for Elliott and defeated certiorari.

Meanwhile, Elliott and Argen-
tina played an extraordinary game 

An Infamous Bet
HOW ARGENTINE BOND LAWYERS TURNED A LONG-SHOT LEGAL THEORY INTO BILLIONS. 

BY MICHAEL D. GOLDHABER

GRAND PRIZE WINNER

The Argentine Bonds Litigation Settlement

HONOREES

Dechert; Gibson, Dunn & Crutcher; Elliott 
Management

Friedman Kaplan Seiler & Adelman; Robbins, 
Russell, Englert, Orseck, Untereiner & Sauber; 
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Goodwin Procter; Olifant Fund
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of cat and mouse. Dechert’s Dennis Hranitzky orchestrated 
a global symphony of asset discovery and enforcement. In an 
influential U.S. Supreme Court win, overshadowed by the 
pari passu cert denial, Elliott established that sovereigns are 
not immune from pre-enforcement asset discovery. It pored 
through everything from bank records to naval itineraries.

Some mundane gambits succeeded. Hedge funds grabbed 
securities worth $80 million from the privatization of state-
owned Banco Hipotecario. Gibson’s McGill nabbed $3 mil-
lion from an Argentine agency buying scientific equipment.

Some spectacular gambits ultimately failed. After seizing 
a three-mast Argentine naval frigate off the coast of Ghana, 
Elliott was ordered to release the 
Libertad by The International 
Tribunal for the Law of the Sea. 
Likewise, Elliott’s seizures of 
Brussels diplomatic property in 
Brussels and Bank for Interna-
tional Settlements funds were 
vacated on appeal. The U.S. 
Court of Appeals for the Second 
Circuit accepted that Argentina’s central bank is its alter ego, 
but found that its assets are protected by immunity anyway. 
A California district court didn’t buy that a state contract to 
launch SpaceX satellites qualifies as a commercial asset that 
may be seized.

Perhaps most intriguingly, Elliott went after Panama’s 
Mossack Fonseca. It alleged that MF Nevada formed shell 
companies to launder state assets looted by cronies of Argen-
tina’s then-ruling Kirchner family. The dispute sadly settled 
before this thread could be pulled. But Elliott, always up for 
a fight, reopened the case after the Panama Papers suggested 
that MF blocked discovery. Now MF may have to pay the 
hedge fund’s fees, and firm co-founder Jurgen Mossack has to 
fear a perjury prosecution.

Win, lose or draw, the hedge funds’ relentless chase made 
Argentina leery about engaging in global commerce or fi-
nance. “We weren’t going to find $3.5 billion in assets lying 
around someplace,” explains Cohen. The key was making it 
hard for them to get back in the capital markets.

They certainly didn’t make it easy. In summer 2014, the 
bond trustee and clearinghouse refused to transmit funds that 
Argentina deposited to service new bonds. When Argentina 
replaced the trustee with an Argentine entity, Griesa held the 
nation in contempt. In late 2014, a new bond offering was 
vastly undersubscribed. In early 2015, another offering col-
lapsed when Elliott threatened the banks with discovery. Fi-
nally, in April 2015, Argentina rammed through a $1.4 billion 
sale of new bonds in two days. Elliott asked Griesa to widen 
the pari passu injunction, and to block all new external debt.

“That motion sent a signal,” says Cohen. “‘You might raise 
a billion or two under cover of night, but eventually it won’t 
work. You can’t stay ahead of us forever.’”

Mauricio Macri got the message. As soon as he succeed-
ed the populist Cristina Kirchner as president in Decem-
ber 2015, Argentina stopped using the v-word (for “vulture 
fund”). On Feb. 2, Argentina struck a $1.35 billion settlement 
with arbitrating bondholders. On Feb. 5 it committed to pay 
at least $6.5 billion more to settle bond litigation claims, in-
cluding about $850 million to Kenneth Dart’s EM Ltd.

By Feb. 18, Elliott had agreed on key terms. But the deal 
nearly broke down because Argentina wanted the injunction 
lifted before the settlement was set in stone. Gibson’s McGill 
raised his thumb and forefinger together and pleaded to the 
Second Circuit: “We are this close to a deal. This close.” 

Judge Raggi persuaded Argentina’s counsel from Cravath, 
Swaine & Moore to accept a two-week stay. That’s all they 
needed. On Feb. 29, Argentina agreed to pay Elliott’s NML 
Ltd. $2.46 billion, or 79 cents on the dollar. Elliott’s compa-
dres in the pari passu case—Aurelius Capital Management, 
Olifant Fund and Blue Angel Capital—got $2.2 billion. Pari 
passu kapow!

The Argentine bond saga was “enormously consequen-
tial,” sums up Mark Weidemaier of UNC School of Law. “But 
it was more nuanced than pari passu, pari passu, pari passu.” 

The new understanding of equal treatment certainly gives 
holdouts a powerful new weapon. It likely raised the cost of 
sovereign restructuring, and it could be enormously mischie-
vous in the wrong scenario. Yet restructuring is still possible, 
because pari passu is not a weapon that can be fired at will.

Not every pari passu clause is the same. Not every debtor 
is as recalcitrant as Argentina. Not every judge will use his 
discretion to give equitable relief. As for the bonds of the fu-
ture, the market has removed the problem altogether, by clar-
ifying equal treatment, and strengthening the majority bond-
holders’ right to collective action.

What may be more important, Weidemaier says, is the ex-
pansion of sovereign asset discovery and enforcement.

“You don’t need pari passu,” he says. “You just need a big 
enough bond claim to justify the legal fees of enforcement. 
We all laughed at the naval ship and SpaceX. But these things 
add up. A government can’t be nearly as confident as it used 
to be about engaging in commerce. More law firms are get-
ting better at collecting assets, and courts are becoming more 
receptive.”

Email: mgoldhaber@alm.com.
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BY MICHAEL D. GOLDHABER

MANY AM LAW 200 FIRMS DO ASYLUM WORK. BUT ASYLUM 
can only be sought by those who have already made it to 
Western shores. That does nothing to help the 62 million 
people languishing overseas in camps for refugees or the in-
ternally displaced. The U.N. High Commissioner for Hu-
man Rights resettles less than 1 percent of refugees. “Saving 1 
percent is not acceptable,” says Reed Smith pro bono counsel 
Jayne Fleming. “We have to come up with alternatives.”

Reed Smith’s solution is to fly a pro bono team led by 
Fleming to the refugee camps. In effect, Fleming does Lady 
Liberty one better. She doesn’t lift her lamp beside the gold-
en door. She brings it to the refugee’s tent flap.

Fleming’s early life resembles the plot of a Young Adult 
novel more than it does the overprivileged story of your typi-
cal American lawyer. She lost her father at age 11 in a naval 
transport air crash that left her mother alone to raise five 
children. Young Jayne found solace in musical theater, and 
naively left home at 17 to break into Broadway. She found 
lodging at the Martha Washington Hotel for Women, along-
side psychiatric patients from Bellevue Hospital, when she 
had rent money. She supported herself by making lunch plat-
ters for fancy law firms.

“Yes, I was the sandwich girl,” says Fleming. “Lawyers in-
timidated me.”

Fleming married young and divorced young. As a single 
mom, she enrolled at community college, then finished her 
degree and attended law school at Berkeley. To her surprise, 
the “sandwich girl” was every bit the 
equal of the preppies who ate her 
canapes. Appellate law was an intel-
lectual thrill, but human rights spoke 
to her soul. After Fleming won a 
2004 case that established rape as a 
basis for asylum, Reed Smith saw that 
pro bono was her highest and best 

use. In 2008 she became a full-time pro bono counsel, and 
began to scour the earth for tragedy.

“It’s good Jayne didn’t have an easy life,” says Marya Abdul 
Rahman of the Beirut NGO Heartland Alliance. It helps her 
to fathom the unfathomable.

When earthquake struck Haiti in 2010 Fleming called her 
sometime collaborator, psychiatrist Daryn Reicherter, who 
heads the Human Rights Lab at Stanford Medical School.

“Do you want to go to Haiti?” asked Fleming.
“What can we do?” he asked.
“Well, I don’t know, we can carry buckets of water.”
“Jayne, you’re a lawyer and I’m a doctor. Why don’t you 

do something legal and find a medical piece for me?”
Fleming and Reicherter flew with six colleagues to Port au 

Prince,  where they began identifying rape victims for “hu-
manitarian parole,” and other extraordinary relief. Overall, 
the U.S. rejects five out of six humanitarian parole requests. 
But Fleming attached Stanford evaluations, and persuaded 
the UN to lend its support. She also found stories so horrific 
that no one could say no.

“The cases we’re talking about are so dire,” says Reichert-
er. “You go, ‘Oh my God, what else could happen?’ The trau-
ma is heaped on.”

They include a 9-year-old rape victim who became mute 
from her ordeal. A 13 year old enslaved orphan with AIDS. A 
grandmother who lost two husbands to political murder, and 
a third husband to the earthquake; who was raped before and 

after the earthquake for promoting 
women’s rights. 

After 30 visits to Haiti over six 
years, Fleming and her team won hu-
manitarian parole in the U.S., or hu-
manitarian admission to Canada, for 63 
Haitian rape victims or their children. 
With the exception of two pending 

The Refugees’
Lady Liberty

JAYNE FLEMING MAKES HOUSE CALLS ON THE WORLD’S MOST DESPISED.

GRAND PRIZE WINNER

The Global Protection Project 

HONOREE
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cases, Fleming later won permanent status for all of her clients in 
the U.S. Scores of Reed Smith lawyers played supporting roles.

In January 2015, Fleming went to her firm and said, “We 
have a model that works. Let’s build it out.” Perhaps inevita-
bly, she was drawn to Syria, now the epicenter of the world’s 
humanitarian crisis, with over half of the prewar population 
of 22 million displaced. Over the past two years, Fleming and 
her team have searched for tragedy in the camps of Lebanon, 
Jordan and Kurdistan, where Syrian victims mix with casual-
ties of the older conflicts in Iraq and Afghanistan.

There is a young woman at risk of “honor killing,” because 
she was raped and impregnated by a relative. A 4-year-old 
girl conceived through rape, who has never left the detention 
center where she was born for fear of honor killing. A trans-
gender woman raped by the police in Iraq and Jordan, then 
threatened with rape by fellow refugees.

So far, Fleming’s team has 30 Middle Eastern clients seek-
ing humanitarian parole or humanitarian visas in Australia, 
Brazil, Canada, France or Spain. They’ve resettled about half.

 And a Greek hedge fund client asked Reed Smith to 
counsel the Middle Eastern refugees flooding into camps 
on the Greek islands of Chios, Samos and Lesbos. This past 
summer, a dozen Reed Smith lawyers flew to Greece to advise 
hundreds of refugees, who argued before the European Asy-
lum Support Office that they shouldn’t be returned to Turkey 
under its agreement with the European Union. 

At camps designed for hundreds and occupied by thou-
sands, more refugees wash ashore each day. Tents are pitched 
between shipping containers. Unaccompanied children play 
behind barbed wire, the boys chasing butterflies, the girls sip-
ping tea with stones for teacups. “Vulnerable boys with heart-
breaking stories are labeled terrorists,” says Fleming, “and no 
one in the world wants them.” 

One young man in a Greek camp became suicidal after 
losing both parents in a Syrian airstrike, Fleming says.

“Hold on, you’re strong,” Fleming told him. 
“You remind me of my mother,” he said.
“You remind me of my son.”

JAYNE FLEMING AND LEADERS OF FAVILEK,  
A HAITIAN WOMEN’S RIGHTS GROUP
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Peers praise Fleming as much for her humanity as her 
strategy. “She’s a holistic lawyer,” says Holly Cooper of the 
UC Davis immigration clinic. “She has a beautiful soul,” says 
the Lebanese human rights activist Marya Abdul Rahman.

Fleming bought oil paints for a depressed Sunni artist who 
fled torture by a Shia militia in Syria. She paid for the funeral 
of a Haitian double amputee who could only afford a mass 
grave. She is godmother to two Haitian children, and was 
present at the birth of a third.

Through the Patricia Fleming Foundation, formed by 
Jayne in honor of her mother, Reed Smith partners have built 
a safe house for rape victims in Haiti, and paid the rent for 
many of Jayne’s resettled clients around the world. Whenever 
one settles near a Reed Smith office, lawyers and staff pitch in 
however they can. When a former Haitian child slave reset-
tled in Philadelphia with her baby daughter, pro bono chair 
Lori Lasher kicked in lamps, tables, and Veggie Tales videos. 
Secretary Roxanne Briggs contributed much of the rest of the 
furniture when her mother passed away. Paralegal Maureen 
McCormick threw birthday parties for the daughter, and took 
them out on the town in New York.. Now the Philadelphia 
office is setting up a ready-to-live-in apartment for a Syrian 
father with a paralyzed 5 year old, en route from Jordan.

When one of its refugees needs emergency medical 
care, the whole firm mobilizes. Reed Smith won Greek 
asylum for a Syrian man whose hand ISIS chopped off to 
punish him for smoking a cigarette; and talked an Athens 
hospital into free hand surgery. For “Baby Sham,” a 1-year-
old Syrian girl born without an eye, 25 Reed Smith law-
yers worked to obtain humanitarian parole from the U.S., 
to pressure Spain into letting her in temporarily, and to 
persuade a Spanish hospital to perform the needed surger-
ies. Fleming was in the hospital for the skin graft that en-
larged Baby Sham’s eye orbit in August. Baby Sham will 
get a prosthetic eye this fall, and one more refugee will be 
made whole. 

Fleming had a unique goal, and saw it through. Without 
solving the refugee crisis, she comforted the most despised.

“There’s a great thirst among pro bono counsel for ex-
actly this sort of opportunity,” says Reed Smith’s Christopher 
Walters, the firm’s senior pro bono counsel. “They say, we’d 
like to help, but don’t know how. The answer is that you have 
to go there. Just go to the refugee camps and bring doctors. 
That’s essentially what Jayne did.”

Email: mgoldhaber@alm.com.
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BY JENNIFER HENDERSON

IT’S NO LONGER THE HIGHEST-GROSSING LAW FIRM IN THE 
world. (That’s Latham & Watkins.) It’s not the largest by head 
count. (That honor goes to Dentons.) But Baker & McKenzie 
remains the biggest brand by far among international firms.

Consulting firm Acritas regularly surveys in-house counsel 
around the world to gauge their perception of global firms. Its 
criteria include name recognition, favorability, and the likeli-
hood that the respondent would hire a firm for a cross-border 
matter. Baker & McKenzie topped the Acritas Global Elite 
Law Firm Brand Index, and even increased its already sizable 
lead from 40 points to 45 points. (The leading brand sets the 
index at 100 points.)

Meanwhile, Magic Circle firms, which have slipped in re-
cent years, staged something of a comeback. Three U.K. firms 
have increased their standing in the top 10, while several large 
U.S. firms dipped further down in the top 20.

Clifford Chance traded places with DLA Piper on this 
year’s index, moving up one place to second with 55 points. 
DLA Piper, which racked up 44 points, slid down to third this 
year from a second-place finish in 2015. Rounding out the top 
five, Norton Rose Fulbright and Hogan Lovells held steady at 
fourth and fifth, respectively.

Since the ranking’s inception in 2010, Baker & McKenzie 
has held tight to its No. 1 spot. Baker & McKenzie has long 
been focused on its international practices, says Lisa Hart 

Shepherd, chief executive officer of Acritas, calling interna-
tional the “cornerstone” of the firm’s strategy. The firm is also 
“everywhere that we interview,” she said, noting that “DLA 
Piper is catching up fast.”

Allen & Overy showed a marked improvement from its 
2015 finish, jumping up three spots to sixth place this year, 
while Freshfields Bruckhaus Deringer and Linklaters tied for 
seventh. (Freshfields did not change its position from the year 
before, but Linkaters edged up from eighth.)

“[The index] had the Magic Circle firms generally declin-
ing each year … but it seems to be that trend has stopped 
now,” Hart Shepherd says. Magic Circle firms, she adds, are 
“becoming more efficient in the ways they offer work. Be-
cause they’ve responded to the market condition, clients are 
starting to feel that.”

Completing the top 10, Jones Day fell three spots to a 
ninth-place finish this year, while White & Case took 10th 
place for the second year in a row. 

BIG U.S. BRANDS TAKE A DIP
Several big U.S. firms, including Skadden, Arps, Slate, Mea-
gher & Flom, Latham & Watkins and Sidley Austin, saw their 
brands drop in this year’s index.

Skadden fell one place to tie at 12th with Herbert Smith 
Freehills, while Latham went down one rung to 16th place, 

BAKER & MCKENZIE IS NO. 1 AGAIN, AND THE MAGIC CIRCLE IS RISING 

IN THE ACRITAS GLOBAL BRAND INDEX. 

Big Law’s Top Brands

2016 Rankings

1 Baker & McKenzie 
2 Clifford Chance 
3 DLA Piper 
4 Norton Rose Fulbright 
5 Hogan Lovells 
6 Allen & Overy 
7 Freshfields 
7 Linklaters 
9 Jones Day 
10 White & Case 
11 Dentons 
12 Herbert Smith Freehills 
12 Skadden 
14 King & Wood Mallesons 
15 CMS 
16 Eversheds 
16 Latham & Watkins 
18 Reed Smith 
19 K&L Gates 
19 Sidley Austin
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tied with Eversheds. Sidley Austin sank by three spots to No. 
19. (Earlier this year, Skadden topped the Acritas U.S. Law 
Firm Brand Index for a fifth straight year.)

“Some of the U.S. elite seem to be losing ground,” says 
Hart Shepherd, noting that firms in the top 10 have a “very 
deep global spread.” 

In spots 11 through 20 on the index, Hart Shepherd says, 
firms at a generally lower price point have bettered their 
standings. Dentons, CMS and Eversheds all climbed in this 
year’s index, with Dentons rising three points from its 2015 
finish to 11th. CMS jumped two spots, to No. 15, while Ever-
sheds rose three spots, to No. 16.

“Because the market is under so much pressure, [com-
panies] have to get the best bang for their buck,” says Hart 
Shepherd. “Clients are not going to stop using firms like 
Skadden, but they are going to pick and choose when they are 
using those firms.” 

U.S. firms Reed Smith and K&L Gates showed marked 
improvements. Hart Shepherd says that both have “really 
driven the international strategy well.” Reed Smith moved 
up three spots, to an 18th-place finish this year, while K&L 
Gates leaped nine spots, to a No. 19 tie with Sidley Austin. 

King & Wood Mallesons, after increasing its standing ev-
ery year since 2010, slipped two spots to 14th place this year.

MAKING THE RANKS
To put together the index, Acritas conducted a global survey 
between January and August of this year that consisted of 
1,059 telephone interviews with legal buyers from multina-
tional organizations with more than $1 billion in revenue. Re-
spondents were asked to name the five firms at top of mind, 
the three firms toward which they felt most favorably, and 
up to three firms that they considered for multijurisdictional 
litigation and transactions. Firms earned points according to 
order of mention. 

More than 500 firms were mentioned by respondents. 

(Out of the top 20 firms on the index, 11 are Acritas clients, 
says Hart Shepherd.)

What’s the secret to raising scores? “The bigger the firm, 
the more touches around the world, the more likely [a firm 
is] to rise in the survey,” says Mary Young, a consultant at 
Zeughauser Group and former chief marketing officer at 
Howrey. These are firms “trying to provide seamless services 
across the globe” in a wide variety of areas, she says. 

More specialized firms at the higher end of the market can 
be at a disadvantage as a result. “Some of the firms operating 
in less price-sensitive areas won’t be touching as many peo-
ple,” Young says. “On the other hand, there are certain firms 
that are always going to be on somebody’s short list, [although 
they may be] low on the list because they are not considered 
for as many things.”

For firms looking to improve their standings, the first step 
should be to “get an understanding of how clients see you in 
the market,” Hart Shepherd says. 

Consultant Joel Henning said in an email that firms can 
build global brand recognition by “focusing relentlessly on 
those areas of practice where the firm truly excels, and hav-
ing savvy internal and/or external publicists to help lawyers in 
those areas strategically use their time and talents in speaking 
appearances and publications,” Henning said. “This is a pains-
taking and gradual process, much like the accretion of fertile 
soil in a river delta.”

“It really is about doing good work for the clients you do 
work for, so that you’ll be viewed favorably, but also getting 
on the top of mind list for others that haven’t used you, but 
might,” Young says. It can take “real concerted efforts to get 
in front of buyers,” she adds. 

Simply “announcing a new practice area” won’t work, 
Henning says. “Too often, firms announce these practice areas 
well before they have any depth of talent in them.”

Email: editorial@alm.com.
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A cyber-attack—compromising your company’s most critical data and your customers’ most sensitive 
information—can be devastating to your business. So can the regulatory heat you’ll feel after a 
security breach.

At Jones Day, our global cybersecurity team works diligently to help companies meet today’s 
complex compliance regulations and, in the event of a data hack or leak, develops formidable, 
client-focused strategies to take on any related investigation or litigation. For credible cybersecurity 
counsel dedicated to an absolute commitment to client protection, talk with Jones Day.

2500 Lawyers. 44 Locations. 5 Continents. One Firm Worldwide. 

FORMIDABLE PROTECTION 
AGAINST CYBER-ATTACKS.
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Spanning 
the Globe

AMERICAN LAW FIRMS continue to spread out all over the world, but some mar-
kets are more appealing than others. We decided to track the hot spots for U.S. 
firms over the past three years. The chart on the following pages shows recent 
changes in the number of lawyers at U.S. firms in 20 foreign jurisdictions, as 
measured by the NLJ 500.

Some of the biggest increases. measured in absolute numbers, came in mar-
kets such as Germany and United Kingdom, where U.S. firms are already well-
represented. But newer markets such as Australia and Canada also saw big jumps 
in head count. Canada, Colombia, and South Africa, which had relatively few 
U.S. firms on the ground a few years ago, all saw remarkable proportional gains.

Some markets have cooled off. American firms shed lawyers in both Russia 
and Japan. Surprisingly, although Hong Kong registered gains, China also saw a 
drop in the number of lawyers at U.S. firms. That figure excludes Denton’s mas-
sive China head count, since the firm is no longer classified as a U.S. firm for the 
purposes of the NLJ 500. It’s notable, though, that U.S. firms in general aren’t 
raising their bets on China—at least at the moment.

ILLUSTRATION BY ZAK PULLEN

THE GLOBAL 100

TAL_Gatefold_map.indd   59 9/19/2016   2:08:22 PM



ADVERTISEMENT

As we head into the homestretch of 

election season, it is high time for 

bipartisan solutions and meaningful 

protection from our government related 

to cybersecurity matters. Although 

experts agree that cybercrime, hacking, 

and malware incidents are widely underre-

ported, U.S. businesses experience thousands of 

documented attacks every year. U.S. businesses are literally 

under siege as criminal organizations and foreign nation- 

states, motivated primarily by greed and competitiveness, 

make their way through the porous perimeters of our com-

panies, our personal digital devices, and even our homes. 

Both presidential candidates owe it to the American people 

to explain how they intend to address this serious issue. To 

date, our government has almost completely failed to protect 

our most competitive economic sectors against this rising 

tide of crime and economic espionage. In fact, government 

resources are woefully inadequate for detecting, reacting 

to, and remediating cyber-attacks when they occur. To the 

contrary, rather than treating corpora-

tions that suffer a data breach as vic-

tims of crime (which they are), federal 

and state agencies routinely investigate, 

and even sue, victim businesses under 

the guise of consumer protection laws 

for failing to thwart the cybercriminals. Like 

adding salt to a wound, class action lawsuits are 

increasingly targeting corporate victims of cyber-attacks, 

typically resulting in minimal compensation to consum-

ers, yet often generating big profits for the plaintiffs’ bar. 

Make no mistake: American businesses are fighting a mas-

sive cybercrime wave, they are fighting it on their own, and—

so far—the fight is not going well. We are losing significant 

intellectual property to countries with which we compete 

in global markets, and the enormous cost of the relentless 

attacks on U.S. businesses will necessarily be passed to 

consumers and taxpayers. Voters should demand that our 

government address this ugly side of the digital world in 

which we now live, and our leaders (or those who want to 

WANTED
21ST-CENTURY UNCLE SAM —  
THE GOVERNMENT MUST DO MORE  
TO PROTECT BUSINESS FROM  
CYBERTHREATS By Jeff Rabkin and Mauricio Paez
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IN ADDITION, FEDERAL, STATE, AND LOCAL GOVERNMENT 

AGENCIES SHOULD DEVELOP THE EXPERTISE AND RESOURCES TO 

DETECT AND REMEDIATE THE HARM CAUSED BY CYBER-ATTACKS.

MAURICIO PAEZ 
mfpaez@jonesday.com

JEFF RABKIN
jrabkin@jonesday.com

shouldn’t there be a single federal standard that is both clear 

and easy to comply with and reasonably balances the needs 

of businesses with the goals of consumer protection? We 

must also act to limit the reach of “no injury” class actions 

targeting data breach victims. The Supreme Court’s May 2016 

Spokeo v. Robins decision was a step in the right direction, in 

that it underscored the long-standing requirement that plain-

tiffs must identify an “injury in fact” before moving forward in 

a lawsuit. We hope lower courts will heed the Court’s ruling 

and dismiss frivolous lawsuits brought against cybercrime 

victims, but we also urge federal and state legislators to con-

sider statutory amendments that put an end to class actions 

which rest solely on technical violations without any show-

ing of an injury capable of redress by our judicial system.  

Finally, because we recognize that these changes are likely 

to be slow in coming, we challenge both candidates to put 

forward a plan to create a government-subsidized cyber-

insurance fund which would ease the financial burden cyber- 

crime currently inflicts on U.S. businesses. There is, of course, 

precedent for this concept. The federal government currently 

supports insurance programs to protect against events such 

as crop failures, floods, and (of course) disease and injuries. 

If our elected officials cannot prevent cybercriminals from 

attacking us, and cannot help us fight them off when they do, 

at the very least they could deflect a portion of the economic 

hardships these bad actors are inflicting on our businesses.

be our leaders) should explain in detail how they will protect 

our citizens and businesses from the scourge of cybercrime. 

There are many ways our next president could begin to 

address this growing threat. First, government must take a 

more active role in protecting us against cyber-attacks. We 

need overseas law enforcement cooperation so that those 

who commit crimes against U.S. citizens can be extradited 

and brought to justice in U.S. courts. To accomplish this, the 

United States must take a leading role in forming an inter-

national coalition for the purpose of putting sustained and 

meaningful pressure on those nations that continue to allow 

criminal organizations to commit cybercrimes from within 

their borders with impunity. In addition, federal, state, and 

local government agencies should develop the expertise 

and resources to detect and remediate the harm caused by 

cyber-attacks. When your house catches fire, you can call 911, 

and the fire department comes to your aid. But when a busi-

ness is hacked, it must hire expensive consultants to deal 

with the problem—there are no government-provided solu-

tions. We must demand more of our leaders in this regard. 

Second, policymakers must reform our federal and state 

legislation to lessen the legal burdens on corporate victims 

of cybercrime, provide safe harbors when businesses take 

appropriate steps to investigate and prevent attacks before 

they occur, and normalize the patchwork of some federal and 

state laws addressing data security. For example, we must 

reform the crazy quilt of data breach notification laws that 

U.S. businesses currently face. Presently, 47 of our states have 

laws that require victim companies to notify individuals if their 

data has been compromised. These statutes are complex, 

sometimes inconsistent, and in some instances ambiguous, 

which means that the victim of a data breach must figure 

out exactly what notification obligations it may have. Why 
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FRANCE
12.3% 

+198 LAWYERS
The majority of U.S. firms in Paris saw 

growth since 2012. Adding more than 100 

attorneys in Paris since 2012, DLA Piper 

is now the largest U.S. firm in France, 

with a head count of 166 lawyers. Other 

big gainers in the French legal market 

included White & Case, adding 27 lawyers 

to reach a head count of 154 in Paris, and 

Jones Day, up 22 lawyers to 112.  

U.S. FIRMS ABROAD

SPAIN
9.0% 

+37 LAWYERS
Baker & McKenzie is the 

largest U.S. firm in Spain, 

with 185 lawyers in 

Barcelona and Madrid, 

followed by Hogan 

Lovells, with 93 lawyers. 

White & Case made a late 

entrance into the Spanish 

market in 2013, opening an 

office in Madrid that now 

has 12 lawyers. 

UNITED KINGDOM
13.7% 

+855 LAWYERS
The biggest overseas magnet for U.S. 

lawyers is still London, but part of the 

855-lawyer increase in U.S. law firm head 

count stems from Norton Rose’s 2013 

merger with Fulbright & Jaworski, which 

made it an American firm for the purposes 

of our survey. Other firms also grew, 

though: White & Case added 95 attorneys, 

and Jones Day, Reed Smith and Sherman 

& Sterling each increased head count by 

more than 50 attorneys.  

GERMANY
11.2% 

+216 LAWYERS
The world’s fourth-large economy remains 

a favorite European destination for U.S. 

firms. In this decentralized legal market, 

Hogan Lovells has the largest head count 

among American firms—285 lawyers in 

four offices—followed by White & Case 

with 212 lawyers in five offices and Baker 

& McKenzie with 179 lawyers in four 

offices across Germany. 

BELGIUM
7.5% 

+51 LAWYERS
Brussels, headquarters 

of the European Union, 

provides steady work, 

not rapid growth, for 

global firms. Most 

increases in Brussels 

were incremental. Cleary 

Gottlieb Steen & Hamilton 

is the largest U.S. firm, 

with 100 attorneys, up 

from 92 in 2012. Jones Day 

showed the most growth, 

its lawyer count rising 28 

lawyers to 49.  

POLAND
12.8% 

+49 LAWYERS
Despite Poland’s economic stability, its 

legal market can be tough for foreign firms. 

Baker & McKenzie reported no growth 

between 2012 and 2015, holding steady at 

51 lawyers. But a real estate boom helped 

Greenberg Traurig grow from 29 lawyers in 

2012 to 61 in 2015, making it the largest 

U.S. firm in Poland, while K&L Gates added 

18 lawyers in Warsaw, for a total of 54. 

NETHERLANDS
2.6% 

+9 LAWYERS
Only a few U.S. firms have an office in the 

Netherlands, and some lost lawyers in 

the past three years. Baker & McKenzie 

counted 138 lawyers in 2015, down from 

154 in 2012; DLA Piper was down to 78 

lawyers after reporting 106 in 2012. But 

Jones Day’s Amsterdam office, opened in 

2013, has grown to 29 lawyers. 

EUROPE

ITALY
15.5% 

+101 LAWYERS
The legal business has been tough in Italy 

since the financial crisis, but firms such 

as DLA Piper, Cleary Gottlieb Steen & 

Hamilton and Baker & McKenzie each have 

more than 100 lawyers in the country. 

White & Case, which pulled out of Milan 

in 2008 but returned in 2011, added 17 

lawyers there between 2012 and 2015, 

reaching a head count of 30 lawyers. 

47.21 – 0.16 – 93.73 – 0

78.32 – 10.3 – 41.38 – 0.05
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U.S. FIRMS ABROAD
Using data from the NLJ 500, we compared the number of lawyers for U.S. firms in 2015 and 2012 in the 20 

jurisdictions where U.S. firms have the biggest presence, excluding the United States. (All figures are full-time 

equivalents for the calendar years 2012 and 2015. The NLJ 500 does not include foreign firms, so we could not 

determine growth rates for global U.K. firms or domestic firms in these markets.) What emerges is a picture of overall 

growth over the past three years, but with significant variations, including shrinkage in some markets.

SOUTH 
AFRICA

3,644.4% 
+328 LAWYERS

In 2012, only three big U.S. firms—Baker & 

McKenzie; Fragomen, Del Rey, Bernsen & Loewy; 

and White & Case—had offices in South Africa, with 

a total of nine lawyers. Now there are five large 

U.S. firms, with 337 lawyers. Most are at Norton 

Rose Fulbright, which merged with Deneys 

Reitz in June 2011 and now has 282 

lawyers in Capetown, Durban 

and Johannesburg.

UAE
23.6% 

+85 LAWYERS
In the past few years, U.S. law firms 

have been cutting back in Abu Dhabi to 

focus on Dubai, but overall head count has 

grown in the United Arab Emirates. Baker 

& McKenzie went from 6 lawyers in 

2012 to 47 in 2015, and White & 

Case rose from 20 lawyers in 

2012 to 40 in 2015.

RUSSIA
-11.1%

-66 LAWYERS
In an economy battered by sanctions and 

low energy prices, American law firms have 

pulled back. Baker & McKenzie went from 

112 attorneys in 2012 to 104 in 2015; DLA 

Piper’s Russian head count fell from 82 

to 67 attorneys, and White & Case 

saw Russian head count drop 

from 67 to 48 attorneys. 

GERMANY
11.2% 

+216 LAWYERS
The world’s fourth-large economy remains 

a favorite European destination for U.S. 

firms. In this decentralized legal market, 

Hogan Lovells has the largest head count 

among American firms—285 lawyers in 

four offices—followed by White & Case 

with 212 lawyers in five offices and Baker 

& McKenzie with 179 lawyers in four 

offices across Germany. 

BELGIUM
7.5% 

+51 LAWYERS
Brussels, headquarters 

of the European Union, 

provides steady work, 

not rapid growth, for 

global firms. Most 

increases in Brussels 

were incremental. Cleary 

Gottlieb Steen & Hamilton 

is the largest U.S. firm, 

with 100 attorneys, up 

from 92 in 2012. Jones Day 

showed the most growth, 

its lawyer count rising 28 

lawyers to 49.  

POLAND
12.8% 

+49 LAWYERS
Despite Poland’s economic stability, its 

legal market can be tough for foreign firms. 

Baker & McKenzie reported no growth 

between 2012 and 2015, holding steady at 

51 lawyers. But a real estate boom helped 

Greenberg Traurig grow from 29 lawyers in 

2012 to 61 in 2015, making it the largest 

U.S. firm in Poland, while K&L Gates added 

18 lawyers in Warsaw, for a total of 54. 
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Russia 
-11.1%

Japan
-9.5%

China
-4.5%

Netherlands
2.6%

Hong Kong
6.3%

Belgium
7.5%

Spain
9.0%

Germany
 11.2%

France
12.3%

Poland
12.8%

MEXICO
67.7% 

+262 LAWYERS
As Mexico deregulates its energy sector, 

U.S. firms are flocking across the border. The 

number of big American firms in Mexico rose 

from 10 to 18 in three years. Baker & McKenzie 

is still the largest firm in Mexico, with 242 

lawyers, but Hogan Lovells had the most 

growth, reaching 89 attorneys after 

combining with Mexico’s Barrera, 

Siqueiros y Torres Landa 

in 2014. 

JAPAN
-9.5%

 -65 LAWYERS
Lawyer numbers declined at a range of U.S. 

firms in Japan, including Baker & McKenzie, 

which went from 131 lawyers to 123, and White 

& Case, which saw its Tokyo numbers sink from 

77 to 44. Another reason for the fall in overall 

head count: When Bingham McCutchen 

closed its doors in 2014, the majority of 

its 65 attorneys in Tokyo went to 

Japan’s Anderson Mori & 

Tomotsine.  

SINGAPORE
82.4% 

 +276 LAWYERS
Last year, Morgan Lewis & Bockius joined with 

Singapore’s Stamford Law Corp. in the first full 

merger between an international firm and a 

Singaporean firm, creating a new office with 71 

attorneys. But Baker & McKenzie remained 

the largest U.S. firm in Singapore, with 98 

attorneys, followed by Norton Rose 

Fulbright, with 73 attorneys.

CHINA
-4.5%

-38 LAWYERS
Mainland China saw overall head count fall at 

about a third of the 71 large U.S. firms in China, but the 

decreases tended to be small. For instance, the biggest 

U.S. firm in China, Baker & McKenzie, had a decline of five 

lawyers since 2012, while DLA Piper lost eight lawyers overall.  

If Dentons’ 3,777 lawyers in the China region had been 

included in our survey, the results would be very different: 

a 155 percent increase in head count for U.S. firms in 

Hong Kong and China since 2012. Dentons merged with 

China’s Dacheng in 2015, and under our survey 

criteria, the firm is no longer considered a U.S. 

firm because a plurality of its lawyers are 

based in China.

AUSTRALIA
91.0%

+745 LAWYERS
Amid a commodities bust that hit the 

Australian economy hard, DLA Piper reduced its 

lawyer head count from 393 to 316, and Baker 

& McKenzie’s lawyer head count fell from 260 

lawyers to 240. Jones Day, though, expanded 

to 28 to 62 lawyers. K&L Gates’ merger 

with Middletons made it the fourth 

largest U.S. firm in Australia at 

239 lawyers.

HONG 
KONG
6.3% 

+99 LAWYERS
Hong Kong remains lucrative for American 

firms. Baker & McKenzie has the largest 

presence, with 158 lawyers, followed by 

Mayer Brown at 150. Since 2012, Davis 

Polk & Wardwell has expanded in 

Hong Kong from 62 to 90 

lawyers. 

By Meghan Tribe  
Additional research 

by Rebecca Blair 
and Zachary Melvin.
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CANADA 
399.4% 

+639 LAWYERS
Canada used to have just a handful of 

foreign law firms, but that changed after 

Norton Rose Fulbright merged with Ogilvy 

Renault in 2011 and Macleod Dixon in 2012. 

Dentons now has 544 lawyers in Canada 

and DLA Piper, 138 lawyers. But Norton 

Rose still has the biggest presence, 

with 624 lawyers in five offices 

across Canada. 

Germany
 11.2%

France
12.3%

Poland
12.8%

UK 
13.7%

Italy
15.5%

UAE
23.6%

Brazil
64.4%

Mexico
67.7%

Singapore
82.4%

Australia
91.0%

Colombia
225.0%

Canada
399.4%

South Africa
3644.4%

COLOMBIA
225.0% 

+108 LAWYERS
In 2012, there were 48 lawyers at large U.S. 

firms working in Colombia, and 46 of them 

belonged to Baker & McKenzie. The firm has 

since added 28 lawyers. Merging with Canada’s 

Macleod Dixon, Norton Rose acquired a 

Colombian office, now 23 lawyers strong, 

while Littler Mendelson merged with local 

firm Godoy Córdoba Abogados to 

establish a 31-lawyer office 

in Colombia.

MEXICO
67.7% 

+262 LAWYERS
As Mexico deregulates its energy sector, 

U.S. firms are flocking across the border. The 

number of big American firms in Mexico rose 

from 10 to 18 in three years. Baker & McKenzie 

is still the largest firm in Mexico, with 242 

lawyers, but Hogan Lovells had the most 

growth, reaching 89 attorneys after 

combining with Mexico’s Barrera, 

Siqueiros y Torres Landa 

in 2014. 

BRAZIL 
64.4% 

+170 LAWYERS
Despite economic and political turmoil and 

protectionist bar rules, Am Law 200 firms 

have continued their expansion within the 

country. Baker & McKenzie leads the pack 

with 212 lawyers, followed by Mayer Brown, 

which grew from one lawyer in 2012 

to 136 lawyers in 2015, thanks to 

its association with Tauil & 

Chequer Advogados.
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ADVERTISEMENT

As we head into the homestretch of 

election season, it is high time for 

bipartisan solutions and meaningful 

protection from our government related 

to cybersecurity matters. Although 

experts agree that cybercrime, hacking, 

and malware incidents are widely underre-

ported, U.S. businesses experience thousands of 

documented attacks every year. U.S. businesses are literally 

under siege as criminal organizations and foreign nation- 

states, motivated primarily by greed and competitiveness, 

make their way through the porous perimeters of our com-

panies, our personal digital devices, and even our homes. 

Both presidential candidates owe it to the American people 

to explain how they intend to address this serious issue. To 

date, our government has almost completely failed to protect 

our most competitive economic sectors against this rising 

tide of crime and economic espionage. In fact, government 

resources are woefully inadequate for detecting, reacting 

to, and remediating cyber-attacks when they occur. To the 

contrary, rather than treating corpora-

tions that suffer a data breach as vic-

tims of crime (which they are), federal 

and state agencies routinely investigate, 

and even sue, victim businesses under 

the guise of consumer protection laws 

for failing to thwart the cybercriminals. Like 

adding salt to a wound, class action lawsuits are 

increasingly targeting corporate victims of cyber-attacks, 

typically resulting in minimal compensation to consum-

ers, yet often generating big profits for the plaintiffs’ bar. 

Make no mistake: American businesses are fighting a mas-

sive cybercrime wave, they are fighting it on their own, and—

so far—the fight is not going well. We are losing significant 

intellectual property to countries with which we compete 

in global markets, and the enormous cost of the relentless 

attacks on U.S. businesses will necessarily be passed to 

consumers and taxpayers. Voters should demand that our 

government address this ugly side of the digital world in 

which we now live, and our leaders (or those who want to 

WANTED
21ST-CENTURY UNCLE SAM —  
THE GOVERNMENT MUST DO MORE  
TO PROTECT BUSINESS FROM  
CYBERTHREATS By Jeff Rabkin and Mauricio Paez
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IN ADDITION, FEDERAL, STATE, AND LOCAL GOVERNMENT 

AGENCIES SHOULD DEVELOP THE EXPERTISE AND RESOURCES TO 

DETECT AND REMEDIATE THE HARM CAUSED BY CYBER-ATTACKS.

MAURICIO PAEZ 
mfpaez@jonesday.com

JEFF RABKIN
jrabkin@jonesday.com

shouldn’t there be a single federal standard that is both clear 

and easy to comply with and reasonably balances the needs 

of businesses with the goals of consumer protection? We 

must also act to limit the reach of “no injury” class actions 

targeting data breach victims. The Supreme Court’s May 2016 

Spokeo v. Robins decision was a step in the right direction, in 

that it underscored the long-standing requirement that plain-

tiffs must identify an “injury in fact” before moving forward in 

a lawsuit. We hope lower courts will heed the Court’s ruling 

and dismiss frivolous lawsuits brought against cybercrime 

victims, but we also urge federal and state legislators to con-

sider statutory amendments that put an end to class actions 

which rest solely on technical violations without any show-

ing of an injury capable of redress by our judicial system.  

Finally, because we recognize that these changes are likely 

to be slow in coming, we challenge both candidates to put 

forward a plan to create a government-subsidized cyber-

insurance fund which would ease the financial burden cyber- 

crime currently inflicts on U.S. businesses. There is, of course, 

precedent for this concept. The federal government currently 

supports insurance programs to protect against events such 

as crop failures, floods, and (of course) disease and injuries. 

If our elected officials cannot prevent cybercriminals from 

attacking us, and cannot help us fight them off when they do, 

at the very least they could deflect a portion of the economic 

hardships these bad actors are inflicting on our businesses.

be our leaders) should explain in detail how they will protect 

our citizens and businesses from the scourge of cybercrime. 

There are many ways our next president could begin to 

address this growing threat. First, government must take a 

more active role in protecting us against cyber-attacks. We 

need overseas law enforcement cooperation so that those 

who commit crimes against U.S. citizens can be extradited 

and brought to justice in U.S. courts. To accomplish this, the 

United States must take a leading role in forming an inter-

national coalition for the purpose of putting sustained and 

meaningful pressure on those nations that continue to allow 

criminal organizations to commit cybercrimes from within 

their borders with impunity. In addition, federal, state, and 

local government agencies should develop the expertise 

and resources to detect and remediate the harm caused by 

cyber-attacks. When your house catches fire, you can call 911, 

and the fire department comes to your aid. But when a busi-

ness is hacked, it must hire expensive consultants to deal 

with the problem—there are no government-provided solu-

tions. We must demand more of our leaders in this regard. 

Second, policymakers must reform our federal and state 

legislation to lessen the legal burdens on corporate victims 

of cybercrime, provide safe harbors when businesses take 

appropriate steps to investigate and prevent attacks before 

they occur, and normalize the patchwork of some federal and 

state laws addressing data security. For example, we must 

reform the crazy quilt of data breach notification laws that 

U.S. businesses currently face. Presently, 47 of our states have 

laws that require victim companies to notify individuals if their 

data has been compromised. These statutes are complex, 

sometimes inconsistent, and in some instances ambiguous, 

which means that the victim of a data breach must figure 

out exactly what notification obligations it may have. Why 
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Attacks on your corporation involving high-stakes litigation, unscrupulous competitors, or 
overreaching government regulators can be formidable. Your lawyers should be formidable, too.

Protecting multinational companies is what we do. Jones Day lawyers advise on complex 
transactions, litigation, capital markets activities, intellectual property rights, regulatory compliance, 
tax issues, and virtually every other type of legal matter potentially impacting the modern 
multinational corporation. For formidable, cross-practice protection from a law firm committed  
to a tradition of exemplary client service, talk with Jones Day.

2500 Lawyers. 44 Locations. 5 Continents. One Firm Worldwide. 

FORMIDABLE PROTECTION 
AGAINST CORPORATE RISKS.
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I l l u s t r a t i o n  B y  J a m e s  S t e i n b e r g

THE WORLD’S 100 TOP-GROSSING LAW FIRMS CONTINUED A 
postrecession trend of slow and steady growth in 2015, with 
revenue hitting a new high after a sixth consecutive year of 
top- and bottom-line gains, according to our latest survey.

Revenue for The Global 100 increased 3.1 percent in 
2015, to $96.6 billion, a record for this group. And av-
erage profits per equity partner rose 4.9 percent, to  
nearly $1.6 million. At current growth rates, total Global 100 
revenue in next year’s survey will almost reach $100 billion.

Despite these gains, average revenue per lawyer (RPL)—
a key measure of a law firm’s health and efficiency—dipped 
2.1 percent, to $812,701. It is only the third decline in group 
RPL this millennium, after the financial crisis caused drops 
in 2008 and 2009, and the first time that Global 100 RPL has 
fallen without the United States economy being in recession.

But this surprising result was heavily skewed by the mas-
sive expansion at Dentons [see “The Dentons Effect,” page 
73]. The firm’s combination with 4,000-lawyer Chinese gi-
ant Dacheng, which has a significantly lower RPL than the 
rest of Dentons, was so large that it dragged down not only 
Dentons’ RPL but that of the entire Global 100. Without 
Dentons, RPL for The Global 100 would have increased  
0.2 percent, to $841,346. 

Indeed, more than half of Global 100 firms saw an in-
crease in RPL in 2015, with 23 recording an increase of over 
5 percent. More than a third of the group suffered a decline 

in RPL last year, however—the highest number since the 
Great Recession. 

But this is again slightly misleading, as the results of non-
U.S.-based firms were significantly affected by the strength-
ening of the dollar against the British pound and the euro in 
2015. (The American Lawyer converts all law firm financial 
results to U.S. dollars for the purposes of this survey.)

Of the 11 U.K. law firms with RPL declines in our charts, 
six actually recorded increases in that metric in sterling 
terms: Clifford Chance, Eversheds, Freshfields Bruckhaus 
Deringer, Herbert Smith Freehills, Linklaters and Simmons 
& Simmons.

That still leaves three global and 20 U.S.-based firms that 
experienced drops in RPL last year, however, with some of 
the biggest declines seen at Hunton & Williams (down 5.6 
percent, to $760,000), Locke Lord (down 4.7 percent, to 
$705,000) and Cleary Gottlieb Steen & Hamilton (down 4.7 
percent, to $1.01 million).

Several of those U.S. firms have European practices and 
therefore generate revenues in foreign currencies, of course. 
But former Clifford Chance managing partner Tony Wil-
liams, now a management consultant at Jomati, says “jittery” 
market conditions and unpredictable client demand are put-
ting increasing pressure on RPL.

“It’s becoming harder to predict work flows throughout 
the year, which makes keeping people utilized more challeng-
ing,” Williams says. “The fact that this is happening when 
there isn’t a recession should be a bit of a wakeup call for 
firms to ask whether their current staffing model is appropri-
ate going forward.”

THE CONTINUED CONSOLIDATION OF THE UPPER ECHELONS 
of the legal industry has led to The Global 100 becoming in-
creasingly top-heavy. A total of 35 law firms now have rev-
enues exceeding $1 billion, up from 30 last year. 

Carrying the Ball
THE GLOBAL 100, THE WORLD’S TOP-GROSSING FIRMS, CONTINUED A PATTERN 

OF MODEST BUT STEADY GROWTH. STILL, CHALLENGES ABOUND.    

BY CHRIS JOHNSON

THE GLOBAL 100

THE GLOBAL 100 AT A GLANCE

Total revenue                                          $96,633,100,000 +3.11%

Total lawyers                                                        118,904 +6.4%

Average revenue per lawyer                                $812,701 -2.06%

Total equity partners                                              23,636 +3.4%

Average profit per equity partner                    $1,593,124 +4.9%
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enues exceeding $1 billion, up from 30 
last year. 
       At the turn of the millennium, just one 
Global 100 firm was in the billion-dollar 
club: Skadden, Arps, Slate, Meagher & 
Flom. The New York-based firm’s rev-
enue has more than doubled since then, 
to $2.41 billion—up 4.1 percent from last 
year—but that hasn’t been enough for it 
to maintain its position at the top of the 
rankings.

 In a repeat of last year’s Global 100, 
Skadden is now fourth, behind Latham 
& Watkins, Baker & McKenzie and  
DLA Piper. Latham retains its title as the world’s largest law 
firm by revenue, thanks to a 1.5 percent increase to its top 
line, to $2.65 billion—the most revenue a single law firm has 
ever generated in a fiscal year. Baker & McKenzie overtook 
DLA Piper in the No. 2 position, with a sizeable revenue in-
crease of 7.8 percent, to $2.62 billion. Meanwhile, DLA Piper 
increased its revenue by 2.5 percent, to $2.54 billion. 

While all four of the top-ranked firms grew, some other 
firms managed to post huge gains despite the turbulent con-
ditions. Fish & Richardson and Wachtell, Lipton, Rosen 

& Katz, in particular, had outstanding 
years, with both managing double-digit 
increases across all key metrics.

Fish & Richardson returns to The 
Global 100 for the first time since 2012, 
thanks to a 10.5 percent increase in 
revenue, to $395 million. Much of this 
growth was driven by the firm’s 200-law-
yer IP litigation practice, which accounts 
for almost two-thirds of its total revenue 
and was “booming” in 2015, according to 
CEO Peter Devlin.

Wachtell’s performance was even 
more impressive. The M&A powerhouse 

was the only Global 100 firm to increase its net income, RPL 
and PPP by more than 20 percent each, according to our sur-
vey. Moreover, its 18 percent increase in revenue was comfort-
ably the highest of any firm that didn’t merge during the 2015 
fiscal year; the next-placed firm, Jenner & Block, achieved a 14 
percent top-line gain. 

Wachtell continues to expand the limits of law firm prof-
itability. Having become the first Global 100 firm to break 
through the $5 million PPP barrier in 2014, it added more 
than $1 million to average equity partner profits last year. Its 

THE GLOBAL 100

BIGGEST CHANGES, GROSS REVENUE

AT CURRENT GROWTH RATES, 

TOTAL GLOBAL 100 REVENUE

IN NEXT YEAR’S SURVEY 

WILL GET CLOSE TO    

$100 BILLION
FOR THE FIRST TIME. 

Dentons Locke Lord Morgan, 
Lewis & 
Bockius

Wachtell, 
Lipton, 

Rosen & 
Katz

Jenner & 
Block

Ashurst
CMS Legal 
Services

Berwin 
Leighton 
Paisner

Hunton & 
Williams K&L Gates

66.3%

-16.5%

40.0% 40.0%

18.4%
14.0%

-9.5% -9.0% -7.0% -7.0%

GAINERS % CHANGE

Dentons 66.3%

Locke Lord 40.0%

Morgan, Lewis & Bockius 40.0%

Wachtell, Lipton, Rosen & Katz 18.4%

Jenner & Block 14.0%

DECLINERS % CHANGE

Ashurst -16.5%

CMS Legal Services -9.5%

Berwin Leighton Paisner -9.0%

Hunton & Williams -7.0%

K&L Gates -7.0%
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$6.6 million PPP is more than $2 million greater than any 
other Global 100 firm, with second-place Quinn Emanu-
el Urquhart & Sullivan at $4.4 million. Despite having just 
261 lawyers, Wachtell now generates more net profit than 
3,371-lawyer Norton Rose Fulbright. 

In total, 16 firms achieved increases of more than 5 percent 
in revenue, RPL and PPP. That list includes Cooley and Wil-
son Sonsini Goodrich & Rosati, which continue to profit from 
a booming tech sector. The pair each posted revenue increases 
of almost 14 percent and were among just eight Global 100 
firms to increase net income by more 
than 20 percent, while Wilson Sonsini’s 
RPL rose 9.3 percent to top $1 million 
for the first time.

AT THE OTHER END OF THE PERFOR-
mance spectrum, British firms were 
among The Global 100’s worst perform-
ers, with only one of the 13 U.K.-based 
firms present in the rankings managing 
to increase its revenue in the last fiscal 
year: Clyde & Co. The London-based 
insurance specialist, which has devel-
oped a leading claims practice in the U.S. 
and now has six offices across the coun-
try, saw its top line climb 4.9 percent, to  
$683.5 million. The firm’s PPP fell 
6.8 percent, to $1.02 million, however, 
while its RPL plummeted 30 percent, to 
$365,000—the second-lowest among The Global 100, after 
Dentons, at $325,000.

The U.K. firm figures were distorted by a significant slide 
in currency exchange rates, however, with the British pound 
slipping more than 7 percent against the dollar last year, from 
$1.65 to $1.53. In sterling terms, the top U.K. firms actually 
recovered from a disappointing 2014-2015 to report largely 
solid financials in the fiscal year ended April 30, 2016, with 
most seeing gains in both revenue and profits. Freshfields 
Bruckhaus Deringer had a particularly strong year, with its 
revenue increasing 6.6 percent, to 1.33 billion pounds ($2.03 
billion) and PPP climbing 7.5 percent, to 1.47 million pounds 
($2.25 million). But when its results were converted to dollars 
for our survey, it suffered contractions across all key metrics.

This currency effect is likely to be compounded in next 
year’s Global 100, with the U.K.’s Brexit vote in June caus-
ing a sharp decline in the value of the British pound. As of 
mid-September, the pound was trading at just $1.32. If 
that exchange rate was applied to this year’s results, Berwin 
Leighton Paisner and Taylor Wessing would drop out of The 
Global 100 entirely. As it is, the two firms just scrape into 
the rankings in joint last place, with revenue of $389 million 
each. For Ashurst, on the other hand, the currency conver-
sion merely made an already bad year look even worse. The 

London-based firm’s revenue fell for the second consecutive 
year in 2015-2016, dropping a full 10 percent, to 505 mil-
lion pounds ($772 million), while its PPP crashed 19 percent, 
to an 11-year low of 603,000 pounds ($923,000). In dollar 
terms, that equates to a 16.4 percent fall in revenue and a 
27.7 percent fall in PPP—the steepest decline in both met-
rics among The Global 100. Ashurst has suffered a series of 
partner departures since its results were announced in July 
and recently modified its compensation system, extending its 
lockstep and introducing a bonus pool, in an attempt to at-

tract and retain talent.

WHILE THE TOP OF THE GLOBAL 100 RE-
mains unchanged, the dynamic market 
conditions have resulted in considerable 
change at the other end of the rankings, 
with. eight firms joining The Global 100 
this year.

Like Fish & Richardson, Drinker 
Biddle & Reath has rejoined The Global 
100, having exited the rankings in 2013, 
capping an excellent first year for the 
firm’s new leadership. Drinker Biddle’s 
revenue increased 7.5 percent, to $409.5 
million, in its last fiscal year, which, un-
like most U.S. firms, ended on Jan. 31. 
Andrew Kassner, who took over as chair 
of the firm in 2015, said that January was 
a record month for the firm in terms of 

billable hours logged and time value. 
The other six new firms are all first-time entrants: Lewis 

Brisbois Bisgaard & Smith; Ogletree, Deakins, Nash, Smoak 
& Stewart; Polsinelli; Canadian pair Blake, Cassels & Gray-
don and Osler, Hoskin & Harcourt; and Korea’s Kim & 
Chang, which becomes the first Korean firm to be featured in 
The Global 100.

Lewis Brisbois’ double-digit increase in revenue, which 
grew 11.5 percent, to $406 million, was fueled by acquisi-
tions and lateral hires. The arrivals, including an eight-lawyer 
team from Kutak Rock’s Wichita, Kansas, office, resulted in a 
14 percent increase in attorney head count, which passed the 
1,000 mark for the first time. This meant that the firm’s RPL 
dropped 2.4 percent, to $400,000, however—the third-lowest 
RPL among The Global 100.

Polsinelli chair W. Russell Welsh said that his firm’s ex-
cellent results, which included an 11.4 percent increase in 
revenue, to $410 million, were “an affirmation that our in-
vestments in the prior few years have paid off.” Having estab-
lished bases in San Francisco and Atlanta in 2014, the Kansas 
City, Missouri-based firm launched Nashville and Raleigh in 
the last fiscal year, bringing its number of offices to 17. The 
firm also added a seven-lawyer health care team in Atlanta 
from Kilpatrick Townsend & Stockton, strengthening its al-

THE GLOBAL 100

BRITISH FIRMS WERE AMONG THE 

LIST’S  WORST PERFORMERS. 

ONLY ONE OF 
THE 13 U.K.-
BASED FIRMS 
IN THE RANKINGS INCREASED  

ITS REVENUE IN THE LAST  

FISCAL YEAR: CLYDE & CO.
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THE GLOBAL 100

7.5 percent, to $570,000, while its PPP 
climbed 11.5 percent, to $725,000.

Ogletree reported its second con-
secutive year of strong top-line gains in 
2015, with revenue increasing 7 percent, 
to $399 million. Net income at the At-
lanta-based labor and employment firm 
jumped 15.1 percent, to $106.5 million, 
which led to a 7.3 percent rise in PPP, to 
$660,000. Ogletree opened new offices 
in Milwaukee and Seattle last year, and 
expanded into Canada at the beginning 
of 2016 by launching in Toronto—its 
47th office in North America alone.

THE EIGHT FIRMS GAIN ENTRY AT THE EXPENSE OF HUGHES 
Hubbard & Reed; Pepper Hamilton; Australia’s Minter El-
lison; and a quartet of European firms: U.K.-based Bird & 
Bird; France’s Fidal; Garrigues of Spain; and Dutch outfit 
Loyens & Loeff. Fidal and Loyens were long-standing mem-

bers of The Global 100, each having 
previously remained within the rankings 
for more than a decade. Pepper Hamil-
ton managing partner Thomas Cole told 
The American Lawyer earlier this year 
that the firm experienced a 3 percent 
drop in demand in 2015: ”It’s a really 
competitive environment out there.”

The eighth and final firm didn’t just 
drop out of The Global 100: It fell out 
of existence entirely. Bingham Mc-
Cutchen, a Global 100 ever-present 
since 2002, dissolved in late 2014, with 

the bulk of its lawyers joining Morgan Lewis. The mass addi-
tion boosted Morgan Lewis’ revenue by 40 percent, to $1.84 
billion, with the firm climbing four places in the Global 100 
rankings, to 13, as a result.

Email: cjohnson@alm.com.

BIGGEST CHANGES, RPL

Wachtell, 
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Richardson
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GAINERS % CHANGE

Wachtell, Lipton, Rosen & Katz 21.1%

Fish & Richardson 13.0%

Fried, Frank, Harris, Shriver & Jacobson 10.4%

Drinker Biddle & Reath 9.4%

Wilson Sonsini Goodrich & Rosati 9.3%

DECLINERS % CHANGE

Dentons -42.0%

Clyde & Co. -30.5%

Baker & McKenzie -21.6%

CMS Legal Services -13.1%

Ashurst -12.8%

DYNAMIC MARKET  

CONDITIONS ACCOUNT FOR 

8 FIRMS 
JOINING THE 
GLOBAL 100
(AND 8 OTHERS LEAVING).
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THE DENTONS EFFECT 

Dentons has had a busy year. Already a global giant, having been 

formed in 2013 via a tripartite combination between SNR Denton, 

Canada’s Fraser Milner Casgrain and French firm Salans, Dentons in 

2015 undertook what must rank as the most extreme year of expan-

sion ever seen in the global legal market.

The firm combined with 4,000-lawyer Chinese giant Dacheng, 

Atlanta-based law firm McKenna Long & Aldridge, Colombia’s Cárde-

nas & Cárdenas and Mexico’s López Velarde and carried out a three-

way tie-up with Australian firm Gadens and Singapore’s Rodyk & Da-

vidson. That’s six deals in a single fiscal year.

 The combinations saw Dentons’ top line leap by two-thirds, 

from $1.28 billion to $2.12 billion. They almost tripled the firm’s head 

count, which now stands at more than 6,500 lawyers, making it the 

world’s largest law firm by that measure—455 lawyers ahead of the 

previous holder of that title, Baker & McKenzie. Dentons’ PPP re-

mained flat, at $570,000.

The combination with Dacheng had a huge impact on Dentons’ 

figures. While it obviously resulted in massive increases in Dentons’ 

revenue and head count, the fact that Dacheng has a significantly 

lower RPL than the rest of Dentons led to sizable reductions in that 

metric: Its RPL dropped more than 40 percent, to $325,000.

Such swings at such a large firm were enough to significantly 

alter groupwide metrics for the entire Global 100—particularly to-

tal lawyer numbers and RPL. Including Dentons’ figures, Global 100 

head count increased 6.4 percent, to 118,904, while RPL decreased 

2.06 percent, to $812,701. Remove Dentons from the equation, and 

total group head count would have increased only 2.6 percent, to 

112,336, and RPL would have increased by 0.2 percent, to $841,346.

BIGGEST CHANGES, PPP

21.5%

GAINERS % CHANGE

Addleshaw Goddard 30.8%

Slaughter & May 23.2%

Fish & Richardson 23.1%

Fried, Frank, Harris, Shriver & Jacobson 21.5%

Troutman Sanders 20.5%

DECLINERS % CHANGE

Ashurst -27.7%

Simmons & Simmons -16.8%

Bird & Bird -13.3%

Loyens & Loeff -13.1%

CMS Legal Services -12.9%
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2016  
Rank

2015   
Rank Firm

Gross Revenue,  
Most Recent Fiscal Year Lawyers

Revenue  
Per Lawyer

Country With the  
Most Lawyers

1 1 Latham & Watkins $2,650,000,000  2,177 $1,215,000 United States

2 2 Baker & McKenzie (verein)1 $2,620,000,000  6,045 $435,000 United States

3 3 DLA Piper (verein)1 $2,543,000,000  3,756 $675,000 United States

4 4 Skadden, Arps, Slate, Meagher & Flom $2,410,000,000  1,677 $1,435,000 United States

5 6 Kirkland & Ellis $2,305,000,000  1,619 $1,425,000 United States

6 19 Dentons (verein)1, 2 $2,120,000,000  6,568 $325,000 China

7 5 Clifford Chance $2,118,500,000  2,503 $845,000 United Kingdom

8 9 Freshfields Bruckhaus Deringer $2,028,000,000  2,056 $985,000 United Kingdom

9 7 Allen & Overy $2,002,500,000  2,066 $970,000 United Kingdom

9 8 Linklaters $2,002,500,000  2,204 $910,000 United Kingdom

11 10 Jones Day $1,941,000,000  2,562 $755,000 United States

12 13 Sidley Austin $1,867,000,000  1,779 $1,050,000 United States

13 17 Morgan, Lewis & Bockius $1,844,000,000  1,880 $980,000 United States

14 12 Hogan Lovells (verein)1 $1,819,000,000  2,516 $725,000 United States

15 11 Norton Rose Fulbright (verein)1 $1,767,000,000  3,372 $525,000 United States

16 15 Gibson, Dunn & Crutcher $1,535,500,000  1,212 $1,265,000 United States

17 14 White & Case $1,523,500,000  1,914 $795,000 United States

18 28 Ropes & Gray $1,390,000,000  1,106 $1,255,000 United States

19 16 Herbert Smith Freehills $1,329,500,000  1,956 $680,000 United Kingdom

20 20 Greenberg Traurig $1,321,500,000  1,809 $730,000 United States

21 18 Sullivan & Cromwell $1,314,000,000  792 $1,660,000 United States

22 22 Simpson Thacher & Bartlett $1,278,000,000  961 $1,330,000 United States

23 24 Mayer Brown $1,257,000,000  1,507 $835,000 United States

24 21 Cleary Gottlieb Steen & Hamilton $1,212,500,000  1,203 $1,010,000 United States

25 26 Weil, Gotshal & Manges $1,164,000,000  1,063 $1,095,000 United States

26 31 Wilmer Cutler Pickering Hale and Dorr $1,140,000,000  907 $1,255,000 United States

27 23 CMS Legal Services (EEIG)1 $1,124,000,000  2,610 $430,000 United Kingdom

28 25 Reed Smith $1,123,000,000  1,618 $695,000 United States

29 33 Paul, Weiss, Rifkind, Wharton & 
Garrison $1,109,500,000  949 $1,170,000 United States

30 30 Davis Polk & Wardwell $1,100,000,000  894 $1,230,000 United States

31 27 K&L Gates $1,065,000,000  1,852 $575,000 United States

MOST REVENUE

GROSS REVENUE FOR THE GLOBAL 100 GREW BY 4 PERCENT IN 
2015, to $96.4 billion. That’s close to 2014’s increase in gross rev-
enue of 4.3 percent. This year 81 of the world’s top-grossing firms 
have more lawyers in the United States than elsewhere, while 12 
have the greatest proportion of their lawyers in the United King-
dom. Eight firms are structured as vereins or European Economic 
Interest Groups (EEIGs). Thirty-five firms had more than $1 bil-
lion in revenues, compared with 34 last year.

In most cases, gross revenues for U.S. firms are derived from 
The Am Law 100. Other firms were surveyed directly for The 
Global 100. Currency conversion rates to U.S. dollars are annual 
averages for 2015. Lawyer numbers are average full-time-equiva-
lent numbers for 2015. Gross revenue figures are rounded to the 
nearest $500,000, while  revenue per lawyer figures are rounded to 
the nearest $5,000. For more information about the survey’s meth-
odology, see the pullout poster included with this issue.

1 Vereins and European Economic Interest Groups (EEIGs) differ structurally from other Global 100 firms, especially in regard to profit sharing. 
2 Dentons’ 2015 numbers reflect its combination with China’s Dacheng. The 2014 ranking is for Dentons alone, before the combination.
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2016  
Rank

2015   
Rank Firm

Gross Revenue,  
Most Recent Fiscal Year Lawyers

Revenue  
Per Lawyer

Country With the  
Most Lawyers

32 34 Paul Hastings $1,056,500,000  912 $1,160,000 United States

33 29 Quinn Emanuel Urquhart & Sullivan $1,042,500,000  674 $1,545,000 United States

34 32 King & Wood Mallesons (verein)1 $1,020,000,000  2,250 $455,000 China

35 36 King & Spalding $1,018,500,000  936 $1,090,000 United States

36 35 Morrison & Foerster $979,500,000  941 $1,040,000 United States

37 41 Akin Gump Strauss Hauer & Feld $930,000,000  851 $1,090,000 United States

38 40 Squire Patton Boggs (verein)1 $929,000,000  1,426 $650,000 United States

39 39 Orrick, Herrington & Sutcliffe $913,000,000  916 $995,000 United States

40 45 Cooley $912,000,000  801 $1,140,000 United States

41 38 McDermott Will & Emery $891,500,000  981 $910,000 United States

42 43 Dechert $890,000,000  884 $1,005,000 United States

43 46 Goodwin Procter $865,500,000  790 $1,095,000 United States

44 42 Shearman & Sterling $860,500,000  839 $1,025,000 United States

45 52 Wachtell, Lipton, Rosen & Katz $831,500,000  261 $3,185,000 United States

46 44 Proskauer Rose $822,500,000  701 $1,175,000 United States

47 46 Winston & Strawn $818,500,000  808 $1,015,000 United States

48 37 Ashurst $772,000,000  1,412 $545,000 Australia

49 48 Milbank, Tweed, Hadley & McCloy $771,000,000  649 $1,190,000 United States

50 49 Debevoise & Plimpton $757,000,000  615 $1,230,000 United States

51 75 Slaughter and May $756,500,000  515 $1,470,000 United Kingdom

52 50 Perkins Coie $748,500,000  938 $800,000 United States

53 54 Holland & Knight $744,000,000  1,044 $715,000 United States

54 51 Covington & Burling $742,500,000  793 $935,000 United States

55 62 Wilson Sonsini Goodrich & Rosati $735,000,000  698 $1,055,000 United States

56 59 Baker Botts $704,500,000  699 $1,010,000 United States

57 55 O'Melveny & Myers $689,500,000  634 $1,090,000 United States

58 63 Alston & Bird $688,000,000  752 $915,000 United States

59 N/A Kim & Chang $686,800,000  816 $840,000 South Korea

60 60 Clyde & Co $683,500,000  1,864 $365,000 United Kingdom

61 55 Foley & Lardner $682,000,000  845 $805,000 United States

62 61 Cravath, Swaine & Moore $666,500,000  472 $1,410,000 United States

63 64 Willkie Farr & Gallagher $658,000,000  570 $1,155,000 United States

64 67 McGuireWoods $653,500,000  965 $675,000 United States

65 53 Arnold & Porter $650,000,000  666 $975,000 United States

66 69 Baker & Hostetler $633,500,000  905 $700,000 United States

67 58 Vinson & Elkins $627,500,000  608 $1,030,000 United States

68 66 Eversheds $620,000,000  1,237 $500,000 United Kingdom

69 65 Bryan Cave $617,000,000  910 $680,000 United States

70 88 Locke Lord $597,000,000  847 $705,000 United States

71 72 Seyfarth Shaw $590,000,000  798 $740,000 United States

72 68 Pinsent Masons $584,500,000  1,394 $420,000 United Kingdom

73 74 Katten Muchin Rosenman $561,500,000  623 $900,000 United States

74 76 Sheppard, Mullin, Richter & Hampton $559,500,000  606 $925,000 United States

75 71 Pillsbury Winthrop Shaw Pittman $557,000,000  598 $930,000 United States

76 70 Hunton & Williams $528,000,000  696 $760,000 United States
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77 N/A Osler, Hoskin & Harcourt $522,500,000  550 $950,000 Canada

78 73 Littler Mendelson $506,500,000  974 $520,000 United States

79 80 Fried, Frank, Harris, Shriver & Jacobson $504,500,000  412 $1,225,000 United States

80 84 Fragomen, Del Rey, Bernsen & Loewy $494,000,000  519 $950,000 United States

81 83 Venable $477,000,000  596 $800,000 United States

82 89 Troutman Sanders $468,500,000  626 $750,000 United States

83 81 Faegre Baker Daniels $466,000,000  670 $695,000 United States

84 91 Jenner & Block $465,000,000  436 $1,065,000 United States

85 77 Cadwalader, Wickersham & Taft $463,500,000  448 $1,035,000 United States

86 92 Nixon Peabody $461,000,000  634 $725,000 United States

87 78 Simmons & Simmons $451,000,000  712 $635,000 United Kingdom

88 86 Duane Morris $434,500,000  626 $695,000 United States

89 N/A Blake, Cassels & Graydon $424,800,000  549 $775,000 Canada

90 90 Kilpatrick Townsend & Stockton $411,500,000  574 $715,000 United States

91 N/A Polsinelli $410,000,000  720 $570,000 United States

92 N/A Drinker Biddle & Reath $409,500,000  544 $755,000 United States

93 98 Jackson Lewis $407,000,000  755 $540,000 United States

94 N/A Lewis Brisbois Bisgaard & Smith $406,000,000  1,015 $400,000 United States

95 93 Schulte Roth & Zabel $405,500,000  355 $1,140,000 United States

96 94 Williams & Connolly $403,000,000  304 $1,325,000 United States

97 N/A Ogletree, Deakins, Nash, Smoak & Stewart $399,000,000  721 $555,000 United States

98 N/A Fish & Richardson $395,000,000  338 $1,170,000 United States

99 87 Berwin Leighton Paisner $389,000,000  654 $595,000 United Kingdom

99 95 Taylor Wessing $389,000,000  899 $435,000 Germany

MOST LAWYERS

AVERAGE HEAD COUNT FOR GLOBAL 100 FIRMS WAS 1,312 
in 2015, an annual growth rate of 3.9 percent. Forty-four of the 
100 largest firms by head count have more than 1,000 lawyers. 
Sixty-four firms have the largest proportion of their lawyers in 
the United States, 17 have the largest proportion of their lawyers 

in the United Kingdom and eight have most of their lawyers in 
China. The number of lawyers listed here is the average full-time-
equivalent for the 2015 fiscal year. (For United Kingdom-based 
firms, the number of lawyers is the average full-time-equivalent 
for the fiscal year ending April 30).

Rank by  
Head Count Firm Lawyers

Countries in Which the 
Firm Has Offices

Country With the  
Most Lawyers

Percentage of Lawyers  
in That Country

1 Dentons  6,568 54 China 58%

2 Baker & McKenzie  6,045 47 United States 15%

3 Yingke  4,929 25 China 76%

4 DLA Piper  3,756 32 United States 34%

5 Norton Rose Fulbright  3,372 27 United States 21%

6 CMS Legal Services  2,610 34 United Kingdom 25%

7 Jones Day  2,562 18 United States 64%

8 Hogan Lovells  2,516 21 United States 27%

9 Clifford Chance  2,503 21 United Kingdom 29%

10 King & Wood Mallesons  2,250 16 China 54%

11 Linklaters  2,204 20 United Kingdom 38%
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12 Latham & Watkins  2,177 14 United States 68%

13 Allen & Overy  2,066 31 United Kingdom 36%

14 Freshfields Bruckhaus Deringer  2,056 18 United Kingdom 42%

15 Herbert Smith Freehills  1,956 18 United Kingdom 34%

16 White & Case  1,914 26 United States 31%

17 Morgan, Lewis & Bockius  1,880 11 United States 88%

18 Clyde & Co  1,864 21 United Kingdom 25%

19 K&L Gates  1,852 16 United States 64%

20 Greenberg Traurig  1,809 10 United States 88%

21 Sidley Austin  1,779 8 United States 84%

22 Skadden, Arps, Slate, Meagher & Flom  1,677 13 United States 80%

23 Kirkland & Ellis  1,619 4 United States 84%

24 Reed Smith  1,618 9 United States 65%

25 Mayer Brown  1,507 11 United States 54%

26 Zhong Yin Law Firm  1,493 1 China 100%

27 Squire Patton Boggs  1,426 20 United States 45%

28 Ashurst  1,412 15 Australia 37%

29 Pinsent Masons  1,394 9 United Kingdom 86%

30 DeHeng  1,333 11 China 87%

31 Zhong Lun  1,283 4 China 98%

32 J&A Garrigues  1,263 12 Spain 83%

33 Eversheds  1,237 11 United Kingdom 86%

34 Allbright  1,229 1 China 100%

35 Gibson, Dunn & Crutcher  1,212 9 United States 87%

36 Cleary Gottlieb Steen & Hamilton  1,203 12 United States 52%

37 Grandall Law Firm  1,200 4 China 97%

38 DAC Beachcroft  1,170 9 United Kingdom 92%

39 Ropes & Gray  1,106 5 United States 83%

40 DWF  1,090 5 United Kingdom 95%

41 Weil, Gotshal & Manges  1,063 9 United States 65%

42 Holland & Knight  1,044 3 United States 95%

43 Lewis Brisbois Bisgaard & Smith  1,015 1 United States 100%

44 Bird & Bird  1,006 19 United Kingdom 25%

45 Siqueira Castro  992 3 Brazil 99%

46 McDermott Will & Emery  981 8 United States 80%

47 Littler Mendelson  974 12 United States 88%

48 Irwin Mitchell  972 1 United Kingdom 100%

49 McGuireWoods  965 3 United States 96%

50 Simpson Thacher & Bartlett  961 6 United States 83%

51 Paul, Weiss, Rifkind, Wharton & 
Garrison  949 5 United States 94%

52 Morrison & Foerster  941 7 United States 75%

53 Perkins Coie  938 2 United States 100%

54 King & Spalding  936 10 United States 83%

55 Orrick, Herrington & Sutcliffe  916 9 United States 65%

56 Paul Hastings  912 9 United States 77%
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57 Bryan Cave  910 6 United States 92%

58 Wilmer Cutler Pickering Hale and Dorr  907 5 United States 90%

59 Baker & Hostetler  905 1 United States 100%

60 Taylor Wessing  899 20 Germany 37%

61 Davis Polk & Wardwell  894 7 United States 78%

62 Dechert  884 13 United States 67%

63 Akin Gump Strauss Hauer & Feld  851 8 United States 81%

64 Locke Lord  847 5 United States 93%

65 Foley & Lardner  845 4 United States 99%

66 Shearman & Sterling  839 13 United States 50%

67 Cuatrecasas, Gonçalves Pereira  831 10 Spain 82%

68 Kim & Chang  816 2 South Korea 80%

69 Winston & Strawn  808 9 United States 90%

70 Cooley  801 3 United States 93%

71 Seyfarth Shaw  798 4 United States 95%

72 Covington & Burling  793 5 United States 85%

73 Sullivan & Cromwell  792 7 United States 80%

74 Goodwin Procter  790 4 United States 96%

75 Loyens & Loeff  788 11 Netherlands 63%

76 Wilson Elser Moskowitz Edelman & 
Dicker  779 1 United States 100%

77 Minter Ellison  766 6 Australia 96%

78 Jackson Lewis  755 2 United States 100%

79 Alston & Bird  752 3 United States 100%

80 Bordon Ladner Gervais  745 2 Canada 100%

81 Ogletree, Deakins, Nash, Smoak & 
Stewart  721 5 United States 97%

82 Polsinelli  720 1 United States 100%

83 Simmons & Simmons  712 18 United Kingdom 50%

84 Proskauer Rose  701 5 United States 90%

85 Baker Botts  699 7 United States 85%

86 Wilson Sonsini Goodrich & Rosati  698 3 United States 96%

87 Hunton & Williams  696 6 United States 92%

88 Fasken Martineau DuMoulin  682 3 Canada 89%

89 Addleshaw Goddard  679 6 United Kingdom 72%

90 Quinn Emanuel Urquhart & Sullivan  674 9 United States 87%

91 Faegre Baker Daniels  670 3 United States 96%

92 Arnold & Porter  666 3 United States 93%

93 Clayton Utz  658 1 Australia 100%

94 Osborne Clarke  655 9 United Kingdom 53%

95 Berwin Leighton Paisner  654 12 United Kingdom 71%

96 Baker, Donelson, Bearman, Caldwell & 
Berkowitz  652 1 United States 100%

97 Milbank, Tweed, Hadley & McCloy  649 8 United States 69%

98 Nixon Peabody  634 2 United States 100%

98 O’Melveny & Myers  634 7 United States 88%

100 Troutman Sanders  626 2 United States 94%
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MOST PROFITS PER PARTNER
PROFITS PER EQUITY PARTNER AMONG GLOBAL 100 FIRMS AV-
eraged $1.7 million in 2015, up 3.65 percent from 2014’s average. 
Seventy-six firms topped $1 million in PPP, compared with 74 firms 
the previous year. U.S. firms  are nine of the top 10, with Slaughter 
and May the highest-ranking non-U.S. firm, ranking sixth. 

This chart ranks the most profitable firms on our Most Reve-

nue and Most Lawyers charts, which combined include 120 firms. 
To be eligible for this list, a firm had to appear on one of those two 
charts. Figures for U.S. firms were obtained from The Am Law 
100. All other firms were surveyed directly. The figure for profits 
per partner is rounded to the nearest $5,000, and gross revenue is 
rounded to the nearest $500,000.

Rank By PPP Firm Profits Per Partner Profits Per Equity Partner Gross Revenue

1 Wachtell, Lipton, Rosen & Katz $6,600,000 84  $831,500,000 

2 Quinn Emanuel Urquhart & Sullivan $4,420,000 156  $1,042,500,000 

3 Paul, Weiss, Rifkind, Wharton & Garrison $4,085,000 140  $1,109,500,000 

4 Sullivan & Cromwell $3,870,000 168  $1,314,000,000 

5 Kirkland & Ellis $3,605,000 351  $2,305,000,000 

6 Slaughter and May $3,590,000 112  $756,500,000 

7 Cravath, Swaine & Moore $3,555,000 90  $666,500,000 

8 Simpson Thacher & Bartlett $3,470,000 187  $1,278,000,000 

9 Davis Polk & Wardwell $3,305,000 153  $1,100,000,000 

10 Gibson, Dunn & Crutcher $3,185,000 297  $1,535,500,000 

11 Skadden, Arps, Slate, Meagher & Flom $3,125,000 375  $2,410,000,000 

12 Cleary Gottlieb Steen & Hamilton $3,080,000 189  $1,212,500,000 

13 Latham & Watkins $2,905,000 454  $2,650,000,000 

14 Milbank, Tweed, Hadley & McCloy $2,765,000 146  $771,000,000 

15 Debevoise & Plimpton $2,625,000 134  $757,000,000 

16 Willkie Farr & Gallagher $2,605,000 140  $658,000,000 

17 Weil, Gotshal & Manges $2,520,000 164  $1,164,000,000 

18 King & Spalding $2,515,000 178  $1,018,500,000 

19 Dechert $2,510,000 163  $890,000,000 

20 Paul Hastings $2,505,000 195  $1,056,500,000 

21 Schulte Roth & Zabel $2,330,000 85  $405,500,000 

22 Freshfields Bruckhaus Deringer $2,260,000 419  $2,028,000,000 

23 Wilson Sonsini Goodrich & Rosati $2,215,000 132  $735,000,000 

24 Fried, Frank, Harris, Shriver & Jacobson $2,205,000 104  $504,500,000 

25 Proskauer Rose $2,150,000 169  $822,500,000 

26 Linklaters $2,145,000 436  $2,002,500,000 

27 Sidley Austin $2,065,000 342  $1,867,000,000 

28 Cadwalader, Wickersham & Taft $2,060,000 47  $463,500,000 

29 White & Case $2,020,000 287  $1,523,500,000 

30 Ropes & Gray $2,015,000 282  $1,390,000,000 

31 Goodwin Procter $1,990,000 195  $865,500,000 

32 Akin Gump Strauss Hauer & Feld $1,915,000 210  $930,000,000 

33 Cooley $1,885,000 196  $912,000,000 

33 Vinson & Elkins $1,885,000 145  $627,500,000 

35 Clifford Chance $1,880,000 402  $2,118,500,000 

36 Fragomen, Del Rey, Bernsen & Loewy $1,850,000 64  $494,000,000 

37 Shearman & Sterling $1,835,000 162  $860,500,000 
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Rank By PPP Firm Profits Per Partner Equity Partners Gross Revenue

38 Allen & Overy $1,830,000 434  $2,002,500,000 

39 Wilmer Cutler Pickering Hale and Dorr $1,810,000 280  $1,140,000,000 

40 Baker Botts $1,805,000 167  $704,500,000 

40 Winston & Strawn $1,805,000 146  $818,500,000 

42 Orrick, Herrington & Sutcliffe $1,790,000 128  $913,000,000 

43 O'Melveny & Myers $1,760,000 170  $689,500,000 

44 Alston & Bird $1,745,000 142  $688,000,000 

45 Jenner & Block $1,720,000 114  $465,000,000 

46 Kim & Chang $1,690,000 122  $686,800,000 

47 McDermott Will & Emery $1,580,000 195  $891,500,000 

48 DLA Piper $1,570,000 386  $2,543,000,000 

49 Mayer Brown $1,560,000 286  $1,257,000,000 

49 Williams & Connolly $1,560,000 117  $403,000,000 

51 Morrison & Foerster $1,555,000 242  $979,500,000 

52 Morgan, Lewis & Bockius $1,530,000 520  $1,844,000,000 

53 Katten Muchin Rosenman $1,510,000 149  $561,500,000 

54 Fish & Richardson $1,490,000 106  $395,000,000 

55 Greenberg Traurig $1,475,000 304  $1,321,500,000 

56 Sheppard, Mullin, Richter & Hampton $1,445,000 121  $559,500,000 

57 Baker & McKenzie $1,300,000 695 $2,620,000,000

58 Herbert Smith Freehills $1,280,000 332  $1,329,500,000 

59 Covington & Burling $1,275,000 257  $742,500,000 

60 Hogan Lovells $1,250,000 533  $1,819,000,000 

60 Holland & Knight $1,250,000 176  $744,000,000 

62 Arnold & Porter $1,210,000 234  $650,000,000 

63 Pillsbury Winthrop Shaw Pittman $1,185,000 152  $557,000,000 

64 Eversheds $1,145,000 118  $620,000,000 

65 Foley & Lardner $1,130,000 147  $682,000,000 

66 Reed Smith $1,105,000 308  $1,123,000,000 

67 Perkins Coie $1,100,000 185  $748,500,000 

68 Loyens & Loeff $1,065,000 101  $335,500,000 

69 Venable $1,060,000 162  $477,000,000 

70 McGuireWoods $1,045,000 174  $653,500,000 

70 Osler Hoskin & Harcourt $1,045,000 200  $522,500,000 

72 Addleshaw Goddard $1,040,000 87  $308,500,000 

73 Berwin Leighton Paisner $1,020,000 83  $389,000,000 

73 Seyfarth Shaw $1,020,000 192  $590,000,000 

75 Clyde & Co $1,015,000 177  $683,500,000 

76 Jones Day $1,010,000 928  $1,941,000,000 

77 Blake, Cassels & Graydon $985,000 192  $424,800,000 

78 Troutman Sanders $970,000 186  $468,500,000 

79 Hunton & Williams $950,000 167  $528,000,000 

80 Baker & Hostetler $930,000 168  $633,500,000 

80 Kilpatrick Townsend & Stockton $930,000 109  $411,500,000 
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82 Ashurst $925,000 260  $772,000,000 

83 Pinsent Masons $915,000 164  $584,500,000 

84 Nixon Peabody $905,000 150  $461,000,000 

85 Duane Morris $900,000 119  $434,500,000 

85 King & Wood Mallesons $900,000 356 $1,020,000,000

85 Osborne Clarke $900,000 95  $264,000,000 

88 Locke Lord $890,000 177  $597,000,000 

88 Simmons & Simmons $890,000 152  $451,000,000 

90 Minter Ellison $880,000 157  $322,000,000 

91 Clayton Utz $875,000 142  $326,000,000 

92 K&L Gates $870,000 210  $1,065,000,000 

93 Lewis Brisbois Bisgaard & Smith $860,000 102  $406,000,000 

94 Squire Patton Boggs $845,000 146  $929,000,000 

95 Bryan Cave $805,000 203  $617,000,000 

96 Drinker Biddle & Reath $800,000 176  $409,500,000 

96 Faegre Baker Daniels $800,000 227  $466,000,000 

98 Fasken Martineau DuMoulin $795,000 172  $341,000,000 

99 Polsinelli $725,000 118  $410,000,000 

100 CMS Legal Services $675,000 526  $1,124,000,000 

100 J&A Garrigues $665,000 243  $376,000,000 
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LONDON 

U.S. firms have invested heavily in London over the past two 
decades. United Kingdom firms have used the city as a launch-
ing pad for their global expansion. All of that is at risk now 
that the U.K. has voted to leave the European Union. 
While a worst-case scenario—the end of London as 
Europe’s financial headquarters—appears unlikely, 
many global firms are evaluating and preparing for 
other scenarios. 

London’s importance to global firms shouldn’t be 
underestimated. U.S. firms have more than 6,000 law-
yers working in the city. That’s more than three times 
higher than any other metro area outside the United 
States. It represents nearly half of U.S. firms’ lawyers 
in Europe and more than a quarter of their non-U.S. law-
yers throughout the world. Also, London remains one of the 
most profitable international markets for U.S. firms, thanks to 
strong demand for finance and mergers and acquisitions work. 

For U.K. firms, the stakes may be even higher. London firms 
haven’t penetrated New York the same way that U.S. firms have 
infiltrated London. This has left U.K. firms more concentrated 
in their home market and more exposed to Brexit-related risks. 

Global firms’ immediate response to Brexit has been to en-
sure that their U.K.-based lawyers can continue practicing in 
European courts. To that end, many firms are registering their 
U.K.-qualified lawyers in Ireland, a move that is relatively easy 

because of Irish law. In fact, the number of English law-
yers applying for Irish certification has jumped by more 
than 300 percent so far this year. 

The next phase of the Brexit saga will be absorbing 
the short-term financial fallout. The good news is that 
many firms have reported an uptick in client inquiries 
precisely because of Brexit worries. Clifford Chance 
and Linklaters launched 24-hour hotlines to field cli-
ents’ questions. Many firms are hoping for a bonanza 
in regulatory and contracts work. More worrying is a 

potential downturn in work on high-value transactions. Mar-
ket turmoil often creates a slowdown in transactions, and signs 
already point to declines in M&A and IPO activity in Europe. 
If that market doesn’t rebound, law firms could see significant 
impacts on their financial performance in the coming year.  

The longer-term worry is that London’s status as Europe’s 
premier financial center might wane. Citigroup, Goldman 
Sachs, JPMorgan Chase and other major financial institutions 

Remapping
Global Expansion

MARKET TURMOIL AND SLOW GROWTH ARE FORCING SOME FIRMS TO CHANGE PLANS.

BY NICHOLAS BRUCH

THE GLOBAL 100

FOR MANY GLOBAL 100 FIRMS, THE PAST YEAR HAS EXPOSED 
how complex and risk-laden managing an international law 
firm has become. Firm leaders have been forced to manage 
against a downturn in commodity markets, turmoil in foreign 
exchange markets and slow growth in many of the world’s key 
economies. Moreover,  the United Kingdom’s vote to leave the 
European Union has put at risk decades’ worth of investment 
in London by global firms. 

The net effect is that many firm leaders are rethinking the 
conventional wisdom that has guided their international expan-

sion. In Europe, global firms are beginning to look less London-
centric. In China, firms are taking divergent paths. Some are ex-
iting, while others are investing in local expertise. 

What is clear is that firms are not responding to trouble in 
the global economy by backing away. Instead they are embracing 
a more nuanced, less hub-and-spoke approach that forces them 
to engage with a wider range of markets. This is true in devel-
oped markets such as Europe and in emerging markets includ-
ing Africa, Latin America and southeast Asia. Here is a snapshot 
of legal markets that global firms are actively rethinking. 
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have said that the vote to leave the EU would cause them to 
reconsider their presence in London. If those companies shift-
ed work to mainland Europe, global law firms would almost 
certainly follow. While that outcome is not certain, it remains 
a major medium-term risk for global law firms, which have 
placed long-term bets on London. 

THE EUROPEAN UNION
Continental European markets are likely to become more im-
portant for global law firms over the next few years. If Lon-
don’s role as the financial center of Europe diminishes as a re-
sult of Brexit, the region’s other cities have much to gain. Even 
if that outcome doesn’t materialize, the rationale for global 
firms to have a robust Continental presence is getting stronger 
as the legal and regulatory market coheres. 

Two European markets look particularly attractive to glob-
al firms: Brussels and Germany. As the political capital of the 
European Union, Brussels is increasingly acting as the regu-
latory and legal headquarters of the continent. That shift has 

drawn in global law firms, particularly 
U.S. firms advising multinationals on EU 
regulatory matters. At present, more than 
50 global law firms have a Brussels office, 
with a combined total of more than 1,000 
lawyers. While the EU’s loose confedera-
tion may mean that Brussels never rises to 

the prominence of Washington, D.C., most global firms would 
seem likely to increase their presence in Europe’s capital city. 

As the largest economy in the European Union, Germany 
has the most to gain from Brexit worries and from the increas-
ing cohesion of the single market. If London wanes, Frankfurt 
and Munich are natural next stops for global financial institu-
tions and global law firms. Those cities, as well as Berlin, have 
risen in prominence as Germany has emerged as a key political 
and economic leader in Europe.

The intense activity in the lateral partner market in Germa-
ny over the past several years is a clear indication that global 
law firms are responding to that country’s increasing impor-
tance. Last year was a banner year for lateral partner hires in 
Germany, and 2016 is on pace to match it. Clifford Chance, 
Dentons, Goodwin Procter and Mayer Brown are just a few of 
the firms that have poached partners this year. The focus ap-
pears to be on corporate practices, though firms are also hiring 
in intellectual property, finance and other practice areas. 

CHINA
The long-term promise of the world’s largest economy is clear, 
but the competitive dynamics within China’s legal market have 
made it difficult for many global law firms. Rules prohibit for-
eign firms from practicing Chinese law. And global firms face 
competition from peers and domestic firms. Those factors 
threaten profit margins for many global firms in China. 

Despite the difficulties, firms appear unwilling to exit Chi-
na. Many believed that decisions by Chadbourne & Parke and 
Fried, Frank, Harris, Shriver & Jacobson to close their Chi-
nese offices in 2015 was a harbinger, but 
few firms have followed suit. Many firms 
still believe in the long-term promise of 
the Chinese market; inbound and out-
bound investment remains strong, and 
many firms believe that their global 
brands give them a natural advantage in winning this work. 
Also, many firms fear that exiting China will hurt their pros-
pects elsewhere. Multinational clients report that they prefer 
firms with a global presence. A lack of a Chinese offering, firms 
fear, will leave a big hole in their international network.   

While some firms have responded to the situation by re-
maining as lean as possible, others are trying to develop a 
stronger local offering to increase their competitiveness. The 
most notable example is Dentons’ merger with Dacheng. The 
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merger provides Dentons with more than 40 local offices and 
3,000 local lawyers. Other global firms are pursuing similar, 
if less dramatic, approaches. Earlier this year, Linklaters spun 
off its Shanghai office. The firm’s Chinese lawyers in Shang-
hai will create their own firm allied with Linklaters, allowing 
the U.K. firm to effectively offer local services. Such strate-
gies may become more common as firms seek to differentiate 
themselves and compete more directly with local firms. 

INDIA
Liberalization of the Indian legal market has been reportedly 
near for a decade. It might be getting serious this time.

Strict laws now limit the range of activities that foreign 
firms can perform. Those laws have effectively barred global 
law firms from opening local offices or practicing local Indi-

an law. Firms have tried to work around the 
restrictions through relationships with local 
firms and the creation of India practice areas 
to manage inbound and outbound invest-
ments. While those practices have allowed 
firms such Herbert Smith Freehills and Lin-
klaters, whose India practices are based out of 

London and Hong Kong, to remain engaged with the Indian 
market, their roles still remain limited by current restrictions.

New rules have not been finalized, but a draft allows foreign 
law firms to form partnerships with local firms and to hire local 
lawyers. The timeline is elusive, though some say changes could 
come as early as this fall. Liberalization will almost certainly re-
sult in a flood of global law firms into the Indian legal market. 

LATIN AMERICA
Many firms report that expanding their role in Latin America 
is a top priority. Latin America’s economies boast large com-
modities sectors, above-average GDP growth and strong eco-
nomic ties to the U.S., Europe and China. And the region’s le-
gal markets look underpenetrated by global firms, creating the 
opportunity to grab market share. 

A countervailing factor is the slowdown in the commodities 
market, which has hurt many local economies, and ongoing 
political turmoil in key countries. Overall, the region is seeing 
great growth in some areas and poor performance in others. 

Brazil has been a disappointment for many global firms. 
There was hope that the country would become the region’s 
financial capital, providing firms with a natural base to secure 
lucrative capital markets work and deal work throughout the 
region. But Brazil has been plagued by political and economic 
problems, slowing the development of corporate and finance 
practices. Yet trouble has buoyed demand for investigation 
work. Gibson, Dunn & Crutcher, Paul Hastings and Cleary 
Gottlieb Steen & Hamilton have all secured leading roles on 
major investigations in Brazil in the past year. 

Mexico has just one third the GDP of Brazil, but it con-
tinues to be the largest market for Global 100 firms in Latin 
America. One reason is the country’s deregulation of its energy 

markets. U.S. firms have been particularly aggressive in this 
area, with Mayer Brown and Thompson & Knight opening 
energy-focused offices in Mexico City in the past year. 

Other notable Latin American markets include Venezuela 
and Colombia. The collapse of the Venezuelan economy has 
created difficulties for many global firms and 
even caused some to rethink their presence. 
DLA Piper, for example, cut ties with its long-
standing partner in Venezuela, and decamped 
its Caracas partner to Miami. For firms that 
remain, the bulk of work is reportedly in debt 
restructuring, arbitration and labor advising. 

The Colombian legal market, still largely dominated by lo-
cal players, has much to offer global firms. The country has 
recently emerged from a long-standing civil war, has an invest-
ment-friendly government and boasts strong ties to the U.S. 
economy. Those factors are creating a growing push in the 
country by global firms. Recent entrants include Dentons and 
Spanish-based Garrigues, which both announced mergers with 
local firms in the past year.

AFRICA 

Global firms generally have focused on North Africa and 
South Africa. But they consistently report that they see signifi-
cant potential in Africa’s center. That suggests that expansion 
is a matter of when, not if.  

Firms’ attraction to North and South Africa is based largely 
on securing cross-border work. Natural resources work re-
mains important in South Africa, though the country has de-
veloped into the sub-Saharan headquarters for international 
banks and development institutions, creating a steady stream 
of investment-related work. 

Few firms have expanded elsewhere in Africa. An exception 
is Norton Rose Fulbright’s entry into Tanzania in 2014. It’s 
telling that the act was meant to be part of a broader push into 
central Africa, which never materialized. Baker & Mc Kenzie 
also had plans to enter the region’s markets, but found diffi-
culty in securing a local partner. 

Firms’ efforts to enter markets such as Ke-
nya, Nigeria, Ghana and Mozambique have 
been stymied. Local firms report that they have 
been besieged with interest from global firms for 
partnerships and mergers. That has reportedly 
led many to hold out for sweeter deals. Also, the 
commodities slowdown has hurt many of the re-

gion’s economies and weakened demand for legal services. 
The future is clear, however. Sub-Saharan Africa is home 

to more than 1 billion people and key commodity exporting 
countries. The region is also projected to be among the fast-
est-growing. Satellite offices in North and South Africa may 
work for the short term, but a more continentwide strategy 
looks wiser in the long term.

Bruch is a senior legal analyst with ALM Intelligence.
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THE LOWEST GROWTH RATE IN 25 YEARS, A DEPRECIATING 
currency and a turbulent stock market made 2015 a challeng-
ing year for the Chinese economy. But the demand for legal 
services showed few signs of slackening. China’s largest law 
firms saw growth not only in lawyer head count but in value. 

This year we expanded our China revenue rankings from 
25 to 35 top-grossing law firms in China. Their revenues to-
taled $5.5 billion in 2015. To compile the rankings, we asked 
Chinese law firms to report their gross revenue in calendar 

year 2015 alongside their full-time-lawyer equivalents. In a 
few cases, when firms didn’t provide census or financial fig-
ures, we made estimates based on our own reporting. 

Thanks to its sheer size—more than 6,500 lawyers, in-
cluding almost 3,800 in China—and global reach, Dentons 
topped the list with $2.1 billion in revenue. Another inter-
national Chinese firm, King & Wood Mallesons, came sec-
ond at $1 billion. The China revenue alone for those two 
firms—$450 million for Dentons and $350 million for King 

China’s Biggest Firms
MORE CHINESE FIRMS ARE BREAKING THE $200 MILLION MARK, BUT REVENUE PER 

LAWYER CAN BE ASTONISHINGLY LOW. WE RANK THE 35 TOP-GROSSING FIRMS.  

BY ANNA ZHANG
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& Wood Mallesons—would have 
earned both firms places on the Am 
Law 100 ranking, if they qualified as 
U.S. firms. 

Only nine Chinese law firms broke 
the $100 million mark, the same num-
ber as last year, but the number of firms 
above the $200 million mark doubled 
to six from last year’s three. Revenue 
per lawyer (RPL) spanned a wide spec-
trum, but six firms had RPL of more 
than $300,000, compared with three 
firms on last year’s list.

Sizable players Zhong Lun Law 
Firm ($315 million in revenue), All-
Bright Law Offices and Grandall Law 
Firm (both $207 million) took third to 
fifth places. At sixth place, 5,000-lawyer 
Yingke Law Firm—the firm with the 
most lawyers in China—recorded $202 
million in revenue; it is followed closely 
by JunHe, which reported $186 million. 
DeHeng Law Offices ($159 million), 
Fangda Partners ($119.5 million) and 
Jingtian & Gongcheng ($76.5 million) 
rounded out the top 10. 

Below this highest-grossing elite 
is a group of mostly midsize firms. 
The rest of the China 35 fall below 
$60 million in revenue, with the ma-
jority reporting revenue between  
$20 million and $60 million. Their 
head counts generally range between 
200 and 600.

Some of these firms are seeing the 
highest rates of revenue growth. Shang-
hai-based Llinks Law offices recorded 
a year-on-year revenue increase of 72 
percent: from $21.8 million in 2014 to 
$37.5 million in 2015. Fellow Shang-
hai firm AllBright recorded 44 percent 
growth in revenue, while Beijing-based 
capital markets boutique Jingtian & 
Gongcheng reported a 39 percent rev-
enue increase. But even giant Yingke 
recorded a 38 percent revenue increase.

Notably, all of these firms reported 
head count growth below 30 percent, 
indicating that firms aren’t driving up 
revenue simply by bulking up.

David Yu, managing partner of the 
18-partner Llinks, says that his firm 
benefits financially from specialization 

  
Rank Firm Gross Revenue

Firmwide 
Lawyers

1 Dentons $2,120,000,000 6,568

2 King & Wood Mallesons $1,020,000,000 2,250

3 Zhong Lun Law Firm $315,000,000 1,283

4 AllBright Law Offices $207,000,000 1,229

4 Grandall $207,000,000 1,200

6 Yingke Law Firm $202,000,000 4,929

7 JunHe $186,000,000 404

8 DeHeng Law Offices $159,000,000 1,333

9 Fangda Partners $119,500,000 339

10 Jingtian & Gongcheng $76,500,000 370

11 Beijing Kangda Law Firm $59,000,000 490

12 Jincheng Tongda & Neal $53,500,000 566

13 Long An Law Firm $52,500,000 600

14 Han Kun Law Offices $51,000,000 123

14 Zhong Yin Law Firm $51,000,000 1,493

16 Global Law Office $45,000,000 248

16 Tahota Law Firm $45,000,000 474

18 Beijing DHH Law Firm $41,000,000 568

19 Guantao Law Firm $40,000,000 550

20 Haiwen Partners fr Anna $38,000,000 130

20 Tian Yuan Law Firm $38,000,000 306

20 Zhonglun W&D Law Firm $38,000,000 537

23 Llinks Law Offices $37,500,000 67

24 Co-effort Law Firm $33,500,000 473

25 Hylands Law Firm $31,500,000 382

26 King & Capital Law Firm $30,600,000 461

27 East & Concord Partners $30,000,000 282

28 Guanghe $28,500,000 600

29 Gaopeng & Partners $24,500,000 247

30 AnJie Law Firm $22,500,000 142

30 Kangxin Partners, P.C. $22,500,000 165

30 Tenet & Partners $22,500,000 240

33 Broad & Bright $19,000,000 122

34 Duan & Duan $18,500,000 232

35 Wang Jing & Co. $16,000,000 74

MOST REVENUE
The highest-grossing Chinese law firms, ranked by their revenue in 2015

THE GLOBAL 100
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and a small and cooperative partnership. 
Since the firm’s founding in 1998, it has 
concentrated on growing in a few key 
practices, including asset management 
and mutual funds, banking, capital mar-
kets and cross-border corporate work, 
especially in the real estate and health 
care sectors. 

“The core competency of a firm is 
its ability to be the best and the most 
professional of what it does,” Yu says, 
adding that he believes this ability is 
achieved by developing specialties in-
stead of scaling up.

Jingtian’s growth was in part driven 
by capital markets activity in both main-
land China and Hong Kong. The firm, 
alongside Fangda Partners, advised on 
the $7.3 billion reverse-takeover and 
listing on the Shenzhen Stock Exchange 
of Focus Media Information Technol-
ogy Co. Ltd., which delisted from Nas-
daq in 2013. It also served as Chinese 
counsel to Dali Foods Group Co. Ltd. 
on its $1.2 billion Hong Kong listing 
and as underwriter’s counsel on China 

National Nuclear Power Co. Ltd.’s $2.7 
billion Shanghai IPO.

   
WIDE DIVERGENCE IN RPL
While Chinese firms have had sig-
nificant growth in gross revenue, in 
revenue per lawyer, a key measure of 
productivity, the majority of leading 
Chinese firms still lag behind their U.S. 
counterparts. In 2015, the average RPL 
for the 35 top-grossing firms in China 
was $186,000; that compares to an aver-
age RPL of $895,000 for The Am Law 
100 and of more than $800,000 for The 
Global 100.

What’s more, RPL at Chinese firms 
varies widely. For the 35 firms on our 
list, RPL ranges from almost $600,000 
to less than $50,000. Yingke reported 
$41,000 in RPL, which despite 14 per-
cent growth from last year still landed 
the firm near the bottom of the list. 

Earlier this year, The Asian Lawyer 
reported that Chinese firms that op-
erate in a decentralized, commission-
based model tend to have lower RPL, 

because they often struggle to attract 
the biggest-ticket assignments from 
top-tier clients. 

Until recently, Yingke operated a 
completely franchised model in which 
lawyers kept their own billings after 
paying the firm 5-10 percent as com-
mission. Over the last three years, the 
firm gradually introduced the idea of 
“equity partner” to incentivize lawyers 
to bill more; under that new scheme, 
global managing partner Mei Xian-
grong says that he aims to boost his 
firm’s revenue to $316 million in 2016. 

Still, a few firms reported RPL 
that’s not so different from some Am 
Law 100 firms. Shanghai’s 67-lawyer 
Llinks topped the ranking with almost 
$560,000 in RPL, which puts it just 
above Baker & McKenzie’s $555,000. 
JunHe, a top-tier full-service commer-
cial firm, came in second with $460,400 
RPL; King & Wood Mallesons ranked 
third with RPL of $454,300; and 
123-lawyer Han Kun Law Offices was 
fourth with RPL of $414,600. 

THE GLOBAL 100

REVENUE PER LAWYER VS. FIRM SIZE
Firms with high RPLs tend to be smaller. Global giants Dentons and King & Wood Mallesons are exceptions.
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Han Kun’s outstanding perfor-
mance last year was a result of its 
strong suit in the technology, media 
and telecom sectors. The firm has 
been working with Chinese startup 
founders and venture capitalists since 
the early 2000s, and over the past few 
years, as China’s internet sector has 
grown, that specialty has paid off. In 
2015, Han Kun represented Baidu 
Inc. on a $3.4 billion share swap that 
combined its travel website subsidiary 
Qunar Cayman Islands Ltd. with ri-
val Ctrip.com International Ltd., and 
acted for Hangzhou-based Kuaidi 
Dache on the $6 billion merger that 
would eventually create Didi Chux-
ing, now worth $28 billion.

Joyce Li, Han Kun’s Beijing-based 
partner and chief executive, says that 
the firm is diversifying. Last fall, the 
firm bought on an intellectual property 
litigation team from Fangda and hired 
eight partners from AllBright to beef 
up its Shanghai practice; Han Kun is 
also developing a niche aircraft financ-
ing team led by partner Wang Shu and 
a fund formation practice as more of its 
founder clients have entered into the 
funds business. 

Although higher RPL can make a 
firm a more attractive merger target 
for global firms, the Chinese firms at 
the top end of the RPL list tend to 
say that they want to stay indepen-
dent and focus on building a brand 
of their own. Llinks’ Yu, who believes 
that specialization is what the future 
holds for China’s legal profession, 
says that at least in the short term, he 
doesn’t see his firm forming an inter-
national tie-up. 

For Dentons China chief executive 
Xiao Jinquan, after the global merger, 
the priority has now shifted from add-
ing lawyers to increasing RPL. “We 
are slowing down on getting more new 
people,” he says. “The next goal is to 
grow our revenues without significant 
head count increase.”

Email: azhang@alm.com

 
Rank Firm

Revenue Per 
Lawyer   Gross Revenue  

Firmwide 
Lawyers

1 Llinks Law Offices $559,700 $37,500,000 67

2 JunHe $460,400 $186,000,000 404

3 King & Wood Mallesons $453,300 $1,020,000,000 2,250

4 Han Kun Law Offices $414,600 $51,000,000 123

4 Fangda Partners $352,500 $119,500,000 339

6 Dentons $322,800 $2,120,000,000 6,568

7 Haiwen Partners $292,300 $38,000,000 130

8 Zhong Lun Law Firm $245,500 $315,000,000 1,283

9 Wang Jing & Co. $216,200 $16,000,000 74

10 Jingtian & Gongcheng $206,800 $76,500,000 370

11 Global Law Office $181,500 $45,000,000 248

12 Grandall $172,500 $207,000,000 1,200

13 AllBright Law Offices $168,400 $207,000,000 1,229

14 AnJie Law Firm $158,500 $22,500,000 142

15 Broad & Bright $155,700 $19,000,000 122

16 Kangxin Partners, P.C. $136,400 $22,500,000 165

17 Tian Yuan Law Firm $124,200 $38,000,000 306

18 Beijing Kangda Law Firm $120,400 $59,000,000 490

19 DeHeng Law Offices $119,300 $159,000,000 1,333

20 East & Concord Partners $106,400 $30,000,000 282

21 Gaopeng & Partners $99,200 $24,500,000 247

22 Tahota Law Firm $94,900 $45,000,000 474

23 Jincheng Tongda & Neal $94,500 $53,500,000 566

24 Tenet & Partners $93,800 $22,500,000 240

25 Long An Law Firm $87,500 $52,500,000 600

26 Hylands Law Firm $82,500 $31,500,000 382

27 Duan & Duan $79,700 $18,500,000 232

28 Guantao Law Firm $72,700 $40,000,000 550

29 Beijing DHH Law Firm $72,200 $41,000,000 568

30 Co-effort Law Firm $70,800 $33,500,000 473

30 Zhonglun W&D Law Firm $70,800 $38,000,000 537

32 King & Capital Law Firm $66,400 $30,600,000 461

33 Guanghe $47,500 $28,500,000 600

34 Yingke Law Firm $41,000 $202,000,000 4,929

35 Zhong Yin Law Firm $34,200 $51,000,000 1,493

HIGHEST RPL
The highest-grossing Chinese law firms, ranked by their revenue per lawyer in 2015

THE GLOBAL 100
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WINNERS AND LOSERS?
Non-U.K. lawyers see an upside to Brexit.

SINCE JUNE 24, THE DAY AFTER THE  
Brexit  referendum, lawyers in London and 
across Europe have been fielding questions 
from worried clients about what the United 
Kingdom’s projected departure from the Euro-
pean Union means for their clients’ businesses. 
The lawyers have also been giving some thought 
to what it means for them and their firms.

A London managing partner at a U.S. firm 
suggests that, post-Brexit, U.S. firms in London 
would have an advantage over British firms 
when it comes to cross-border work. “Being 
branded as a U.K. firm, is that going to be help-
ful moving forward? Or is it better to be in a sort 
of neutral plane like the U.S. as your headquar-
ters?” this lawyer says. 

Edward Chan, partner at London-based 
Link laters, disagrees. International transactions 
in Europe rely on English or New York law, he 
points out, and so long as the attractions of 
English law, such as the efficiency of court 
proceedings, don’t change, Brexit won’t make 
much of a difference, Chan says.

“Now, it may well be that in the immediate 
aftermath, there might be some sensitivity in 
certain parts of the EU to things with a British 
character, but that is quite difficult to put your 
finger on how real or significant an issue that 
is,” Chan says.

EU lawyers outside the United Kingdom see 
a chance to pick up new work, post-Brexit. “Fi-

nancial institutions will probably assign EU [and] 
non-U.K.-related regulatory and tax work to 
continental European offices,” says Alexander 
Ritvay, a partner at Germany’s Noerr. “It’s also 
not unlikely that bigger financings will in the fu-
ture be handled from within the EU rather than 
from London, which will likely result in more le-
gal work for firms with a presence in the EU.” 

Frankfurt, home of the European Central 
Bank, is often cited as a European financial cap-
ital that could gain business if banks and other 
financial businesses relocate their operations 
from London. 

Still, the gains for German lawyers may be 

limited. “If Germany’s relative political weight 

increases, in theory the German legal system 

could see its international footprint widened 

and thus win market share from the U.K.—for 

example, in international M&A transactions,” 

Ritvay says. “We don’t really see that happen-

ing, because German law is about the only thing 

Germany does not export.”         —Meghan TribeTH
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THE COURT BATTLE
A lawsuit seeks a parliamentary vote. 

BREXIT WON THE POPULAR VOTE IN A JUNE 23 REFERENDUM, 
but a pending lawsuit argues that it will take an act of Parliament for the 
United Kingdom to leave the European Union. The litigation, filed on be-
half of hairdresser Dier Dos Santos and several other British citizens, chal-
lenges the prime minister’s ability to unilaterally trigger Article 50 of the 
Lisbon Treaty, the official protocol by which a country formalizes its intent 
to leave the EU. In a September report, the House of Lords’ constitution-
al committee took the same position, declaring that the prime minister 
needs to secure a parliamentary vote before triggering the formal process 
for leaving the EU. 

The suit is scheduled for a judicial review hearing, the procedure used 
to challenge an act of the government, in October. 

“Article 50 states ‘This is how a member state goes about leaving’ and 
must do it in a way that’s consistent with its domestic constitutional ar-
rangement, which is obviously different in every EU state,” says plaintiffs 
counsel John Halford of Bindmans. “So that really only begs the question: 
What are the constitutional arrangements for authorizing doing something 
like this within the U.K.?”  

The U.K. government argues that the prime minister’s power to trigger 
Article 50 unilaterally comes from the royal prerogative, a vestige of pow-
er once held by the monarch, now consolidated in the executive branch 
of the U.K. government, that allows the U.K. government to enter into—or 
leave—international treaties.

However, the plaintiffs argue that since U.K. citizens acquired EU 
rights and benefits through the European Communities Act of 1972, which 
allowed EU law to be incorporated in U.K. law, those rights cannot be re-
voked without an act of Parliament. “All that is sought from the courts is 
a declaration which confirms that decision-making on Brexit falls to our 
democratically elected Parliament,” Halfrod says. 

No matter how the court rules in October, an appeal is likely to be 
fast-tracked before the U.K. Supreme Court by December, in step with 
Prime Minister Theresa May’s timeline for Brexit.

—Meghan Tribe

The Brexit Effect
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MERGER TALKS SLOW
A yellow light for an Addleshaws and Hunton & Williams tie-up.
 
A COMBINATION BETWEEN THE U.K. FIRM ADDLESHAW 
Goddard and the U.S. firm Hunton & Williams would be the largest 
trans-Atlantic law firm tie-up since Norton Rose joined forces with 
Fulbright & Jaworski in 2012. But merger talks between the two firms 
have stalled following the United Kingdom’s June vote to leave the Eu-
ropean Union.

Addleshaws also said in August that because of Brexit, salary reviews that month would be 
postponed.

Partners at the firms told sibling publication Legal Week that the merger discussions, which were 
first reported in May this year but are understood to have begun at the tail end of 2015, have slowed 
down in the wake of the EU referendum, in order to assess the impact of Brexit on the U.K.

An Addleshaws partner said: “The U.S. deal is still ongoing, but it has slowed because the dust 
hasn’t settled on Brexit yet.” The U.S. presidential election is also playing a part in the delays.

Nothing has yet been formally put to the partnership at Addleshaws, but prior to the Brexit 
vote, talks between the pair had progressed to a stage where there was a “sufficient degree of 
conformity that everyone was comfortable with the basics and the feel culturally,” according to 
one Addleshaws partner. A deal between the pair would create a firm with combined revenue of 
more than $700 million and more than 1,300 lawyers.

Lawyers at Addleshaws are also waiting for word on their compensation. All lawyers at Addle-
shaws, including fixed-share partners expecting to learn their share of profits, had their August 
salary reviews postponed, while equity partners’ next profit distribution was also delayed.

“Like many other businesses in the U.K., we have seen Brexit have an impact on activity levels 
in the short period since the referendum,” the firm said in a statement. “As a consequence, we have 
decided to defer decisions on staff salary reviews and partner remuneration (usually scheduled for 
August) until early autumn, when we will have clarity on anticipated improvements in activity.”

Addleshaws said that it would still make partner and staff bonus payments in September relating 
to the 2015-2016 financial year, “regardless of the impact of Brexit.” —James Booth and Rose Walker 

THE IRISH OPTION 
For lawyers, Dublin offers a back door into the EU.

A GROWING NUMBER OF LARGE U.K. FIRMS HAVE 
begun registering lawyers in Ireland, motivated by fears 
that U.K. lawyers would find it more difficult to practice EU 
law post-Brexit if they were not registered in an EU country.

Even before the referendum, U.K.-qualified lawyers 
from Clifford Chance, Freshfields Bruckhaus Deringer, 
Slaughter and May, Allen & Overy and Hogan Lovells had 
already begun applying to the Law Society of Ireland. Herbert Smith Free-
hills, Simmons & Simmons and DLA Piper have since followed.

Clifford Chance says that it applied for Irish registration for all of its 
English-qualified competition partners in both London and Brussels be-
fore the referendum. The firm has 17 competition lawyers, including six 
partners, in the U.K. and Belgian capitals, according to its website. A 
spokesman for the firm said that the move was “a precautionary mea-
sure” relating to access to European courts and privilege, and the fact 
that Clifford Chance had anticipated the Irish authorities would face “a 
deluge of applications from lawyers in the event of a Leave vote.” 

U.K.-qualified competition lawyers are particularly concerned about 
the U.K.’s impending EU exit, as it could mean losing their rights to EU 
professional legal privilege and the right to plead before the European 
Court of Justice in Luxembourg.

Herbert Smith Freehills has funded a handful of U.K.-qualified law-

yers in London to apply to Ireland’s roll of solicitors. Before 
the referendum result, DLA Piper said that it was not con-
sidering funding U.K.-qualified lawyers to apply to the roll; 
a spokesperson says that the firm has now funded “some 
lawyers” to join the roll, but declined to comment further.

Simmons is in the early stages of registering U.K.-qual-
ified lawyers in Ireland. The firm aims to fund a handful of 
lawyers from its competition, financial markets and intellec-
tual property practices to join the roll.

“We are going through the process,” Simmons manag-
ing partner Jeremy Hoyland says. “I think it’s a sensible and 

defensive move to register. In uncertain times you hope for the best and 
plan for the worst. However, it should not logically follow that law firms 
need to establish in Ireland. That’s a completely different ballgame.”

Eversheds says that the firm is “considering which of our lawyers 
would benefit from registration in another EU jurisdiction to ensure, 
amongst other things, the preservation of privilege in work involving EU 
investigations.” 

Unlike most large U.K. firms, Eversheds has a Dublin office. In July, the 
firm announced that it would launch its existing consulting business in 
Dublin to take advantage of Ireland’s continued EU membership.

Graham Richardson, the partner in charge of Eversheds’ consulting 
business, says that the business lost work for a European client in July, 
with the Brexit vote cited as a reason. “We lost a piece of work … and one 
of the reasons given was Brexit,” Richardson says.                                
                —Anna Ward, with James Booth

STORMY FORECAST 
Partners predict job cuts at firms. 

THE VAST MAJORITY OF ALMOST 200 
U.K. partners surveyed expect law firms to cut 
jobs in the United Kingdom in the wake of the 
Brexit vote, according to research by sibling 
publication Legal Week. 

Eighty-two percent of respondents predict-
ed layoffs in the next two years at law firms in 
the U.K., with 69 percent expecting “a few” and 
19 percent anticipating “many.” Some 58 per-
cent expect their firms to reduce recruitment. 

More than two thirds of partners (69 per-
cent) anticipate that revenues at U.K. top 50 
firms will fall during the next five years. The 
practice areas cited as most likely to be hurt 
include real estate (87 percent) and corporate 
(81 percent), while EU, trade, competition and 
regulatory work were seen as areas that could 
benefit from Brexit.                  —Frances Ivens
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France has long ago adopted one of most international 

arbitration awards-friendly legal systems.  An element 

of this favorable policy, the sanctified principle that 

courts may not review the substance of an award, 

has traditionally led French courts to perform, from a 

comparative standpoint, an uncommon, narrow control 

of compatibility of awards with substantive international 

public policy, one of the very limited reasons for which 

they may be set aside under Article 1520 of the French 

Code of Civil Procedure. (1)

In recent decisions relating to international arbitration, 

however, the sustainability of this approach, described 

as “minimalist”, has been called into question: a trend 

seems to appear towards a greater control of the 

compatibility of international awards with French 

substantive international public policy, which gives rise 

to uncertainties as regards the standard of review of 

international awards. (2)

THE TRADITIONAL FRENCH CONTROL OF  

INTERNATIONAL AWARDS’ COMPATIBILITY  

WITH SUBSTANTIVE INTERNATIONAL PUBLIC 

POLICY: A DECRIED MINIMALIST APPROACH

Article 1520 of the French Code of Civil Procedure, in line 

with the 1958 New York Convention on the recognition 

and enforcement of international arbitration awards, 

provides that such awards may only be set aside for five 

reasons and, notably: 

“[…]

(5) recognition or enforcement of the award is contrary to 

international public policy.” 

As regards this fifth ground for setting awards aside, 

French courts have adopted a minimalist approach: when 

assessing whether “recognition or enforcement of the award” 

-as opposed to the award itself- “is contrary to [substantive] 

international public policy”, the control performed was 

limited to flagrant, effective and concrete violations.1

The rationale behind the French courts’ stance was that 

the decisions of arbitrators were to be trusted, at least 

in a first stage, to enforce international public policy, 

keeping in mind that their decisions may subsequently 

be controlled by the judges at the challenge, recognition 

and/or enforcement stage.  The justifications of this 

system were, at the time, twofold: an economy of means, 

and favor to arbitration.2 

However, the narrowness of this control has been and 

continues to be decried by some scholars,3 relying 

notably on the following arguments:

•  By adopting such a narrow control, and especially the 

requirement of a “flagrant” violation, the courts were, in 

essence, voiding the requirement of Article 1520, 5° of 

any effect and its control had become “an illusion”; 4

•  A larger control would not lead to the review of awards 

in fact and in law and hence would not be contrary to 

the principle of non-review of awards on the substance;5

•  Such a larger control already exists for the assessment of 

the compatibility of international awards to procedural 

international public policy; 6

•  From a comparative law standpoint, the French position 

differs from that of other countries which adopted a 

more maximalist approach.  However, such a difference 

is not necessarily in favor of French arbitration since 

arbitration users could refuse to choose France as a seat 

of the arbitration precisely because of its permissive 

approach as regards international public policies.7 

A maximalist approach has also been advocated by 

the European Court of Justice (“ECJ”).  For example, 

in the famous Ecoswiss case,8 the ECJ decided that 

(i) an award should be set aside if it gave effect to an 

agreement containing undertakings contrary to the 

competition law provision of Article 101 of the Treaty on 

the functioning of the European Union (“TFEU”), which 

pertains to European public policy, and (ii) since the 

NEW TRENDS IN FRENCH  
ARBITRATION LAW

VANESSA THIEFFRY 
ASSOCIATE 
ALTANA

CAROLINE DUCLERCQ 
COUNSEL 
ALTANA
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European principle of mutual trust between 

Member States, which has notably as a 

consequence that decisions of a court of a 

Member State are deemed compliant with 

European law and hence do not in principle 

necessitate any review, is not applicable to 

those of arbitral tribunals that are not courts of 

a Member State, a control of the compatibility 

of arbitration awards is required.

In their latest rulings, French courts seem to have 

taken these criticisms into account and to have 

reinforced their control of international awards.

RECENT DECISIONS TOWARDS A  

GREATER CONTROL OF INTERNATIONAL  

AWARDS’ COMPATIBILITY WITH  

FRENCH SUBSTANTIVE INTERNATIONAL 

PUBLIC POLICY

In several decisions issued since 2012, the Paris 

Court of appeal seems to have abandoned 

the requirement of “flagrancy” when assessing 

the compatibility of awards with French 

international public policy.9  However, no 

landmark decision explicitly reversing its 

position has been issued yet. The French Cour 

de cassation’s position in this regard remains 

uncertain.

However, the recent Genentech v. Hoechst 

case10 may be interpreted in such a way as to 

confirm the French trend towards a greater 

control of compatibility of international 

awards with French substantive international 

public policy.

In a much awaited decision issued further 

to the Paris Court of appeal’s referral for a 

preliminary ruling, the ECJ rendered a judgment 

on 7 July 2016 relating to the Member States’ 

control of the compliance with public policy of 

international arbitration awards.

In this case, German company Behringwerke 

AG (“Behringwerke”, subsequently replaced by 

German company Hoechst), which specializes 

in biotechnologies, had conceded in 1992 

to Genentech, an American company, a 

global non-exclusive license for the use of a 

human cytogalovirus (HMCV) enhancer, in 

compensation of, notably, a “running” royalty 

of 0.5 % levied on the amount of sales of 

“finished products” (the “License Agreement”).  

Genentech never paid the running royalty 

and, in 2008, it notified the termination of 

the License Agreement to one of Hoechst ’s 

subsidiaries.  

Hoechst and Sanofi-Aventis Deutschland then 

initiated ICC arbitration proceedings before 

a sole arbitrator who rendered notably (i) a 

partial award holding that Genentech had 

breached the License Agreement in 2012 

and (ii) in 2013, a final award on the sums 

Genentech was to pay Hoechst which has later 

been amended. 

Genentech challenged all the awards before 

the Paris Court of appeal on the basis of 

Article 1520, 5° of the French Code of Civil 

Procedure, arguing that they were contrary to 

international public policy for breaching EU 

competition public policy, notably for violating 

Article 101 of the TFEU.

The Paris Court of appeal noted that, in the 

matter at issue, the sole arbitrator’s decision 

could be contrary to Article 101 TFEU for 

infringements of free competition, and thus 

referred the issue to the ECJ, requesting an 

interpretation of this provision in the following 

terms: “Must the provisions of [Article 101 TFEU] 

be interpreted as precluding effect be given, where 

patents are invoked, to a licence agreement which 

requires the licensee to pay royalties for the sole 

use of the rights attached to the licensed patent?”  

This referral to the ECJ confirms that French 

courts no longer seem to consider that the 

violation of substantive public policy should 

be “flagrant”, or -by definition- they would not 

have requested the ECJ’s interpretation on 

substantive provisions of EU competition law. 

While the ECJ answered the question above 

by the negative, it may be regretted that, in 

providing its interpretation, it did not take 

the opportunity to also discuss the Advocate 

General Wathelet’s Opinion who argued, inter 

alia, that the French legal system’s limitations 

on the scope of the review of compliance with 

public policy of international arbitration awards 

are contrary to the principle of effectiveness 

of EU law.  While some commentators opine 

that this decision is a “missed opportunity” to 

rule on this issue, it may also be considered that 

the ECJ’s intent was to have French courts take 

their responsibilities regarding the “exception 

française” that is their narrow control of the 

international awards. 

The matter is currently again pending before 

the Paris Court of appeal, the decision of which 

is much awaited as regards the intensity of the 

control it will perform.

ABOUT ALTANA’S TEAM

The arbitration & mediation team has 

outstanding experience in the resolution 

of complex, technical disputes, as counsel 

and arbitrators in domestic and international 

arbitrations.  It intervenes notably in disputes 

in the construction, distribution, IP/IT, 

transport, raw materials, oil & gas, JVs, sale/

purchase agreements, insurance sectors.  Its 

lawyers appear in institutional (ICC, EDF, LCIA, 

CCAT, CEPANI, CRCICA, AFA, AAA) and ad hoc 

arbitrations governed by a wide range of 

European, North African and Middle Eastern 

laws.  The team was notably featured in 

Décideurs Stratégie Finance et Droit 2015 

[Leaders League], Option Droit et Affaires 2015 

and Legal 500 2016.
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The legal landscape in Africa has changed significantly 

over the past several years with the advent of more 

investor interest in the continent and a greater array 

of transactions with both local and cross-border 

implications. Consequently, local and international law 

firms are positioning themselves to offer their services 

to meet this demand. Reporter Howard Stock spoke 

to Bowmans Chairman Rob Legh about how law 

firms can best position to meet the needs of Africa’s 

evolving business environment.

HOW IS DOING BUSINESS IN AFRICA  

CHANGING?

LEGH: For some time, we have seen an increasing 

level of corporate and public sector activity across 

the continent. Starting in 2008, the model we chose 

to address this has involved establishing offices in 

key jurisdictions and working in a fully integrated 

way to deliver a one-stop service to our clients. The 

firm’s vision is to be the pre-eminent law firm in Africa 

for corporate, institutional and public sector clients’ 

most complex legal matters. We believe this one-firm 

approach is superior to networks and alliances because 

it fosters exceptionally close working relationships 

among our lawyers and business service departments 

to provide our clients with service of a consistently 

high quality. This has enabled us to offer substantive 

quality advice in key jurisdictions like Kenya and 

Uganda and in parts of Francophone Africa through 

our OHADA law (the French acronym for Organization 

for the Harmonization of Business Law in Africa) 

capacity based in our Madagascar office.

WHERE WERE BUSINESS OPPORTUNITIES  

FOCUSED BEFORE, AND WHAT TYPES OF  

NEW BUSINESS WARRANTS A COHESIVE  

PRESENCE ACROSS AFRICA?

LEGH: Many of the companies doing business in Africa 

operate in several jurisdictions simultaneously and 

so there is considerable demand for advice regarding 

regulatory corporate compliance and corporate 

governance for multinationals with operations in 

African jurisdictions.  We have also seen an increase in 

the number of private equity and M&A transactions 

in the regions in which we operate in Africa, further 

driving the demand for corporate and commercial 

advice. Activity in mining, oil and gas, technology 

media & telecommunications (TMT), consumer goods, 

ports, terminals and logistics corridors, financial 

services and banking, pharmaceuticals and healthcare, 

real estate, as well as infrastructure projects, is also 

driving demand for our services. 

There has also been a shift in emphasis in Africa 

from more mining and resources-type transactions, 

towards telecommunications, technology, financial 

services and consumer goods transactions. 

Infrastructure and projects will always be a major 

source of baseload work.

Clients need cross-border services and prefer their law 

firms to operate seamlessly across borders, with local 

specialists in each jurisdiction. Companies tend to form 

close personal relationships with their law firms in their 

home countries, and then they want to carry those 

relationships with them into other jurisdictions. This 

is why a law firm must have capacity in most of the 

countries in which its clients do business and why local 

firms that are integrated, either regionally or globally, 

do well.

Another benefit of being part of a pan-African firm is 

that our junior lawyers can be seconded to work in 

other offices in Africa, allowing them to broaden their 

legal and life experiences. Trainee lawyers and junior 

associates also rotate through practice areas in their 

respective offices, which gives them the opportunity 

to decide which area of law suits them best. They are 

exposed to our global client base and the complex 

nature of work that we do for them. They also have the 

DOING BUSINESS  
IN AFRICA
Bowmans Chairman Rob Legh discusses the impetus behind the 
firm’s decision to establish itself as a pan-African practice.
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bowmanslaw.com

opportunity to become involved in pro bono 

work, thereby using their legal skills to make a 

contribution to society.

Being a pan-African firm means that we are 

able to expand our ambitions widely on 

the continent, even in countries where we 

do not have a formal presence.  We have 

worked on projects in Botswana, Cameroon, 

Democratic Republic of the Congo, Ethiopia, 

Ghana, Ivory Coast, Mozambique, Namibia, 

Nigeria, Rwanda, Tanzania, Zambia and 

Zimbabwe, for example.  We also do work 

in the Francophone countries of West Africa 

through our office in Madagascar.

WHAT ARE SOME OF THE LEGAL  

CHALLENGES OPERATING A  

PAN-AFRICAN PRACTICE? 

LEGH: Business in Africa is not without its 

risks.  Often these risks arise because of 

particular situations in a country, often arising 

from decisions or interventions by regulators 

or government agencies. We have excellent 

relationships with key government agencies 

and regulatory authorities in Africa including 

central banks, stock exchanges, securities 

and competition authorities and other 

government agencies which enable us to 

assist our clients navigate complex regulatory 

requirements. 

Essentially, risk can arise in any form across 

jurisdictions and clients want their lawyers to 

operate in a standardized way across borders 

to address this risk. As such, we are a full 

service pan-African law firm with the ability 

to provide advice across Africa, through a 

single point of contact. We also operate on 

an integrated platform, extending across 

the spectrum of business support services, 

including financial systems, information 

technology and knowledge sharing.  

This ensures that we deliver service of a 

consistent quality.

Clients want to know that we understand 

their business beyond simply their legal 

requirements. Clients also need local 

knowledge in Africa. Our lawyers are among 

the best practitioners in their respective 

jurisdictions with significant on-the-ground 

understanding of the local and regional 

business environments.  We have excellent 

contacts and relationships in our key markets 

and a deep understanding of the local 

market environment.  We are familiar with 

the smell and feel of the place.  This makes 

us well placed to assist clients when a risk 

situation arises.

HOW DO YOU SEE AFRICA’S ROLE ON 

THE GLOBAL STAGE GOING FORWARD, 

AND HOW DOES YOUR NEW STRATEGY 

POSITION YOU FOR CHANGING TIMES?

LEGH: The medium- to long-term prognosis 

for growth and development in Africa is 

very good.  Some studies indicate that the 

demand for legal services will more than 

double in size between now and 2025. We 

have already been riding this wave, but want 

to ensure that we can secure a good share of 

that future growth.

We started with the establishment of our 

Nairobi office in 2008. That has grown from 

two lawyers to 60 lawyers in only eight years.  

We opened offices in Uganda, Tanzania and 

Madagascar since then and we are looking 

to have a presence in other key markets, 

especially in West Africa.

Until now, our arrangements have been 

conducted under the umbrella of the 

Bowman Gilfillan Africa Group, but with 

each office operating under its own name. 

We have had concerns about growing our 

business, without a clear brand recognition 

in each market. 

In early September the firm announced 

it would operate across Africa under one 

brand name: Bowmans. Along with the new 

brand name and logo, the firm highlighted 

what it believed to be its differentiator: 

legal knowledge, plus real experience of 

local complexities on-the-ground. This is 

encapsulated in the phrase “The value of 

knowing,” which has obvious benefits for 

clients. 

For us, this is very much an African project.  

We do not intend to be a South African firm 

with a few branch offices. Lawyers from Kenya 

and Uganda already play leadership roles 

in the firm and this will only become more 

common-place.

We hope that the clear new branding will 

enhance our visibility with our existing 

client base, but will also enhance our ability 

to attract new clients entering the African 

market for the first time.

Effective and successful firms are obviously 

not just about branding and positioning.  

They work because they have excellent 

lawyers and support staff working together as 

a team. We have very good rankings in most 

sectors of all our major markets and this is 

driven by having top rate lawyers in all of our 

offices.

By using our collective specialist legal 

expertise, our aim is to build an African law 

firm comparable to the great international 

firms of the world. We believe that our new 

brand reflects our unique ability to help 

clients navigate the African landscape and the 

growth that we are certain lies ahead.

Contact Bowmans Chairman Rob Legh at 

robert.legh@bowmanslaw.com.

“Studies indicate that the 
demand for legal services 
will more than double in size 
between now and 2025.   
We have already been riding 
this wave, but want to ensure 
that we can secure a good 
share of that future growth.”
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Over recent years, the UAE has successfully positioned 

itself as the leading dispute resolution center in the 

Middle East. The global financial crisis, keenly felt in the 

Middle East, and the subsequent surge in disputes was 

the catalyst for profound change.

The period up to 2012 was marked by a wave of 

construction and real estate litigation and arbitration. 

Recently, with the improved global financial 

climate and the UAE’s economy having recovered 

and strengthened, the volume of real estate and 

construction disputes has steadily decreased, giving 

way to a rise in disputes in a range of sectors.

ALM’s Danny Collins spoke to Ben Bruton,  

Managing Partner and Head of Dispute Resolution 

at Eversheds in the UAE, and Maysoon Afyouni, an 

associate specializing in arbitration and enforcement, 

about the advantages and challenges of dispute 

resolution in the UAE.

WHAT FACTORS ARE LEADING TO THE RISE  

IN DISPUTES IN THE UAE? 

BRUTON: One of the key factors which has 

underpinned the rise in disputes in Dubai over the 

last decade has been the reduction in foreign direct 

investment around the time of the financial crisis, in 

2008 and 2009 in particular. Following the subsequent 

decline in the regional real estate market, developers 

found themselves with insufficient funds to continue 

developments and investors found their investments 

held up and dropping in value. Over the years that 

followed, the courts and arbitration centers saw a 

significant increase in real estate and construction 

disputes between developers, contractors, 

subcontractors and investors.

The effects of the global financial crisis have now 

subsided and there is a higher level of business 

confidence in the UAE, accompanied by higher levels 

of foreign direct investment coming into the UAE. The 

increasing level of market activity has led to an overall 

rise in the number of disputes the UAE is seeing. The 

UAE’s dispute resolution fora are also hosting a more 

balanced range of range of commercial disputes.

Another factor which is making the UAE increasingly 

attractive as a dispute resolution forum is the effort 

that has been made in the UAE to enhance the ability 

of creditors to enforce arbitration awards through 

the courts. Courts in the UAE (and the wider Gulf 

region) have historically been perceived as unreliable 

when it comes to enforcement of foreign judgments 

and awards. Over recent years, and particularly since 

the UAE became a signatory to the Convention 

on the Recognition and Enforcement of Foreign 

Arbitral Awards (the New York Convention) in 2006, 

an increasing number of international arbitration 

awards have been successfully enforced through the 

UAE courts. Judges are also becoming increasingly 

unreceptive to purely technical arguments as a means 

of obstructing enforcement. 

The Courts of the Dubai International Financial  

Center (“DIFC”) have also permitted enforcement  

of foreign arbitral awards, and, interestingly for  

the banking sector where many disputes are  

subject to the jurisdiction of the English courts,  

English judgments, even in cases where there are 

no assets within the DIFC. In acting as a “conduit” 

jurisdiction in this way, the DIFC has further facilitated 

enforcement by providing judgment and award 

creditors with an alternative to enforcement through 

the local Dubai courts.

The last year has also seen the opening of the Abu 

Dhabi Global Market (“ADGM”) Courts and the 

enactment of the ADGM Arbitration Regulations.  

DISPUTE RESOLUTION  
IN THE U.A.E.
Market volatility in the Middle East and targeted investment into 
Dubai’s disputes infrastructure has led to an increase in disputes — 
and an evolution in methods with which to solve them.

BEN BRUTON 
MANAGING PARTNER 
EVERSHEDS

MAYSOON AFYOUNI 
ASSOCIATE 
EVERSHEDS
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Similar to the DIFC, the ADGM is a financial 

freezone designed to offer international 

investors a familiar and dependable forum in 

which to conduct business and to have their 

disputes resolved.

Through legislative changes and improve-

ments in dispute resolution infrastructure a 

nd resources, Dubai in particular is now firmly 

on the map as a global arbitration center 

seeing a higher level of growth than the more 

established arbitration centers in Europe.  

With increasing amounts of international 

trade, continued investments into the  

logistics sector and the Expo 2020 win, it is 

expected that this trend will continue.

WHAT OPTIONS ARE AVAILABLE FOR 

DISPUTING PARTIES, AND WHAT ARE 

THE ADVANTAGES OF EACH?

AFYOUNI: A variety of dispute resolution 

options are available in the UAE. Perhaps 

the most innovative of these has been the 

DIFC Court, where parties can litigate under 

common law procedural and substantive 

rules. 

An amendment to DIFC law in 2011 allows 

parties to opt into the jurisdiction of the DIFC 

Courts, regardless of their domicile. In view of 

Dubai’s significance as an international trading 

hub, the DIFC Courts have proved popular 

and offer a dispute resolution forum which 

is more familiar to many of the international 

corporates doing business in the region.

Parties may also litigate in the courts of one 

of the seven Emirates, and may contractually 

agree on the choice of Emirate. The 

primary perceived advantage of litigation 

is the relative ease of enforcement of 

court decisions in the Middle East region 

compared to arbitral awards. The Riyadh 

Convention and the GCC Convention in 

particular provide a well-used framework 

for the reciprocal enforcement of 

court judgments between many of the 

jurisdictions in the region.

Additionally, in most cases, the cost of 

litigation in the local courts is significantly 

lower than the cost of arbitration. Although 

the flipside is that the increased fees 

associated with arbitration correspond to a 

higher level of evidential and procedural rigor.

Arbitration has become the preferred method 

of resolution of high-value international 

disputes. The UAE has three reputable 

arbitration institutions, the Dubai International 

Arbitration Center (“DIAC”), Dubai International 

Financial Center London Court of International 

Arbitration (“DIFC-LCIA”) and the Abu Dhabi 

Commercial Conciliation and Arbitration 

Center (“ADCCAC”).

DIAC and ADCCAC are the more established 

of these centers, with the DIFC-LCIA 

having been established in 2008. Since its 

establishment, the DIFC-LCIA has attracted a 

high level of interest with many international 

parties now selecting DIFC-LCIA arbitration in 

their standard dispute resolution clauses.

This has prompted a growth in the number 

of local arbitrations, largely replacing the 

historical preference for arbitrating under LCIA 

rules in London or the International Chamber 

of Commerce rules in Paris.

There is often a preference to maintain 

confidentiality around disputes in the region 

and, whilst not always entirely confidential, 

arbitration proceedings are regarded as a 

much more private way to resolve disputes 

than through the courts.

Another important benefit of arbitration 

is that you can select arbitrators with the 

appropriate expertise. In a technical energy 

sector dispute for example, having arbitrators 

already familiar with the industry can lead to 

significant efficiencies and can increase the 

reliability of the outcome.

Alternative dispute resolution in the form of 

mediation and conciliation are also an option 

in the UAE. Again, the primary perceived 

advantage of mediation and conciliation are 

the confidentiality of the process as well as 

the lower costs.

 IN WHICH CIRCUMSTANCES SHOULD  

A COMPANY CHOOSE TO LITIGATE?

BRUTON: The UAE court system provides 

for a range of fast, well-used remedies, 

from preliminary attachments to expedited 

judgments. Litigation in the UAE tends to be 

most commonly used for lower-value claims 

and can be very effective (and proportionate) 

for straightforward disputes such as debt 

recovery and breaches of sale agreements. 

Litigation can also be more appropriate 

where multiple parties are involved where 

establishing binding agreements to arbitrate 

may be a challenge.

Litigation also has advantages where the 

nature of the dispute is not sensitive, and 

the parties are not concerned with the 

confidentiality of the proceedings.

In addition, there are some disputes that are 

not permitted to be arbitrated by law, such as 

labor, matrimonial and inheritance disputes. 

Such matters must be brought before the 

courts. Certain entities are by law immune 

from arbitration. A special waiver is required 

to allow such entities to enter into arbitration 

agreements. As such, it is important for parties 

to seek legal counsel on the appropriate 

forum before opting for litigation or, indeed, 

arbitration.

As a claimant, perhaps the most significant 

factor to consider when selecting a dispute 

resolution method is the location of the 

defendant’s assets and where enforcement is 

likely to take place. As an international party 

operating in the UAE, if it is anticipated that 

any decision resulting from a dispute will need 

to be enforced in another GCC country, then 

litigation may well be more advisable than 

arbitration.

In reality, many international companies 

can find themselves on the receiving end 

of claims in the local Dubai and Abu Dhabi 

courts and the judges of those local courts 

tend to see their jurisdiction as expansive 

rather than narrow.  As proceedings are 

conducted in Arabic and the procedure 

is very different to, for example, the US, 

handling the dispute carefully (and selecting 

appropriate local counsel) can sometimes be 

the difference between business success and 

failure in the UAE. 
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HOW HAS THE RISING POPULARITY OF 

ARBITRATION AFFECTED DISPUTES?

AFYOUNI: Due to the increase in  

arbitrations, there has been a significant  

rise in enforcement cases and claims in 

support of arbitration in the UAE. The courts 

have adapted to this trend, and are willing  

to assist the parties in the proceedings.  

By way of example, the courts will grant 

attachments over assets in support of 

arbitration proceedings, whether brought 

overseas or locally. 

The rise in the number of arbitrations has  

led to a re-examination of the court’s 

approach to enforcement, and nullification,  

of arbitral awards. On a review of enforce-

ment cases, it is apparent that the courts are, 

in general, now more willing to recognize  

and enforce arbitral awards, and adopt 

a restrictive view on the grounds for 

invalidation. The courts are unlikely to 

examine the merits of a properly-issued 

foreign award, but will limit themselves to 

assessing the compliance of the award with 

the requirements of the New York Convention. 

Local awards, however, remain subject to the 

Federal Civil Procedures Law, which provides 

for a wider range of grounds on which 

invalidation may be sought.

WHERE DOES ALTERNATIVE DISPUTE 

RESOLUTION (ADR) FIT INTO THE MIX?

BRUTON: ADR options are available in the 

UAE. Parties can opt for local institutional 

mediation, either before the Center for 

Amicable Settlement of Disputes or the 

Royal Institution of Chartered Surveyors UAE 

Mediation Panel. Parties can also mediate 

under the DIFC Court Rules on ADR. 

However, formal ADR processes such as 

mediation are not a major part of the dispute 

resolution infrastructure and are significantly 

less well-used than in jurisdictions where 

mediation, for example, has been a court 

mandated process for many years. Where 

disputes do settle, the settlement is usually 

achieved through ad hoc negotiations. 

Another headwind faced by ADR in the UAE 

is the tendency for parties to escalate their 

disputes to the court or arbitration more 

swiftly than in other jurisdictions where the 

norm has become to exchange detailed 

information between the parties in advance 

of commencing a formal process. 

It is also important to understand the 

differences between the UAE and common 

law jurisdictions such as the US and UK 

when it comes to without prejudice 

communications. Outside of the DIFC and 

ADGM, there is no concept of privileged 

communications in the UAE. Whilst 

communications between a lawyer and  

their client are likely to protected by 

confidentiality, a communication sent to  

the other side marked “without prejudice” 

may well be put before the court and relied 

on by the other party.

Notwithstanding the above, the advantages 

of mediation are increasingly becoming 

recognized by many of the corporates 

operating in the UAE. As anyone who has 

been through a hostile litigation or arbitration 

process will appreciate, formal proceedings 

have a tendency to polarize parties and 

rarely leave the trading relationship 

unscathed. Mediation, on the other hand, 

can provide the parties with a forum in which 

differences can be resolved and, importantly, 

where discussions about future business 

opportunities can take place.

As a final note, the situation can be  

different in construction disputes, especially 

under FIDIC contracts, where institutional 

mediation is often compulsory. The UAE 

courts have recognized the binding nature  

of multi-tier dispute resolution clauses, and 

may invalidate awards or refuse jurisdiction 

over cases where parties issue proceedings 

without complying with the escalation 

process.

WHAT RECENT UAE CASE BEST  

ILLUSTRATES ADVANTAGES OF  

INTERNATIONAL ARBITRATION  

OVER LITIGATION?

BRUTON: We have recently handled a 

major multi-jurisdictional asset tracing and 

enforcement exercise in conjunction with 

our Baghdad office which involved the 

enforcement of a London arbitration award  

in a number of jurisdictions around  

the world including the UAE and Iraq. 

Successful enforcement, therefore, required  

an application for the award to be  

recognized in the UAE pursuant to the  

New York Convention. Once the award 

had been recognized through a UAE court 

judgment, we subsequently used the Riyadh 

Convention to export the UAE judgment to 

the courts of Iraq to obtain an enforceable 

judgment in Iraq (which is one of the few 

countries which is not a signatory to the  

New York Convention but which is, in contrast, 

a signatory to the Riyadh Convention). 

Therefore, the key first step in the process 

was to render the London-issued award 

enforceable in the UAE. In view of the limited  

grounds for objection under Article V of  

the New York Convention, the UAE court  

reached a decision relatively swiftly on this. 

Had the position been different and had  

the underlying dispute in London been  

heard in the courts rather than through 

arbitration, it is likely that the debtor would 

have been able to deploy a much wider 

range of arguments to obstruct enforcement, 

including a request for the dispute to be 

relitigated in the UAE.

WHAT IS THE OUTLOOK FOR  

ARBITRATION/ADR?

AFYOUNI: With parties becoming 

increasingly comfortable with the system,  

we expect the amount of arbitration  

disputes to continue to rise. The logical next 

step for the UAE will be the promulgation  

of the long-awaited Arbitration Law, which 

will further bolster the reputation of the UAE 

as an arbitration-friendly environment and 

attract further disputes.

As mediation centers are tested, these are 

also likely to gain the confidence of parties 

that have so far been hesitant in seeking 

alternative, and ultimately cost-cutting, 

dispute resolution methods. 
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T
he market had priced in a solid “stay” 
vote on the United Kingdom’s June 23 
“Brexit” referendum on whether or 
not the country should remain part of 
the European Union, but voters had 

other ideas. Uncertainty reverberated throughout Eu-
rope, but hit particularly hard in Ireland. 

“The initial reaction was one of disbelief,” says 
Walkers Managing Partner Garry Ferguson. “The 
immediate impact was negative for Ireland, with the 
share prices of major Irish companies falling, while 
the sudden fall in the value of sterling had a detrimen-
tal impact for Irish exports to the U.K. and for Irish 
tourism from the U.K.”

Another issue: uncertainty about the future of 
the Common Travel Area, an open borders area in 
existence since 1923, and Irish-British relations in 
general, adds McCann FitzGerald Managing Part-
ner Barry Devereux. “Due to its strong trade rela-
tionship with the U.K., the Irish economy may suffer 
more than other EU countries from a U.K. exit,” he 
says.

Over the following months, the shock of the initial 
vote passed, the market settled and Ireland’s economy 
continued to show signs of life, but lawyers in Ireland 
warn that further uncertainty lead to further volatil-
ity. “The U.K.’s decision to leave the EU is unprec-
edented,” says Matheson Partnership Chairman Liam 

By Howard Stock

What Brexit Means for Ireland
The U.K.’s decision to leave the U.K. could be a  
boon for Ireland as U.S. and U.K. business seek  
a new gateway to Europe.

IRELAND

SPECIAL SPONSORED SECTION

TAL_SAS_Oct_2016.indd   102 9/19/16   9:21 PM



The American Lawyer  |  October 2016     103SS

Quirke, who heads the firm’s Brexit advisory group. 
“A growing realization that Brexit will take signifi-
cant time to implement has resulted in a calming of 
the markets after their initial sharp correction. How-
ever, the underlying data on investment flows and the 
conversations we are having on the ground in London 
and Brussels point to the fact that the real political 
and economic challenges presented by the referendum 
result have yet to be decided.”

That said, from an Irish perspective, with uncer-
tainty comes opportunity. Foreign direct investment 
(FDI) has been a key contributor to Ireland’s economic 
development and growth over many years, providing 
employment for over 300,000 people and accounting 
for a substantial percentage of Ireland’s exports. In 
this regard, “the vote for Brexit presents Ireland with 
the most important FDI opportunity in decades,” 
Quirke says, pointing to a recent CFA Institute survey 
of 2,000 investment professionals, almost two-thirds 
of whom believe Dublin will benefit as a financial 
services center from the Brexit result and 80% that 
London will lose out. “In terms of the reaction of U.S. 
companies, some U.K.-based multinationals have 
already signaled their willingness to consider relocat-
ing to Ireland if the U.K. opts out of particular EU 
regulations and loses access to the EU single market,” 
Quirke says.

Arthur Cox Managing Partner Brian O’Gorman 
points out that Brexit or no Brexit, Ireland is widely 
considered a location of choice for multinationals look-
ing to access Europe. “We are a committed member of 
the EU and the only English-speaking jurisdiction in 
the euro zone. We have a legal system similar to that of 
the U.S. Ireland is an established international finan-
cial center. We have a competitive corporate tax rate 
and a young, skilled and well-educated labor force. 
And Ireland is also considered a leading knowledge 
economy,” O’Gorman says. “All these factors have 
made Ireland a competitive location for the establish-
ment of European headquarters for multinationals, 
and for those wanting to do business in and through 
Europe.”

Nevertheless, it is clear that challenges remain. 
“The areas that we see as being most impacted are 
the banking, insurance and funds,” says Alan Casey, 
head of A&L Goodbody’s New York office. “U.S. and 
global financial services institutions with operations in 
the U.K. have traditionally been able to sell financial 
products and services into the EU through passporting 
arrangements. It is unclear whether these passporting 
arrangements will end following Brexit. Other areas 
that are likely to be impacted in the medium term 
are IP/data protection and tax. It will take some time 
before the situation is clear enough for clients to begin 
making decisions on what they need to do.”

ECONOMIC RISK
There is also a real concern in Ireland that if demand 
for goods and services in the U.K. falls, and invest-
ment is deferred or abandoned, then Irish businesses 
will suffer. “As Ireland’s largest trading partner, with 
more than €1.2 billion of goods and services traded be-
tween us every week, when the U.K. economy grows 
by 1%, we grow by 0.3% as a result,” Devereux says. 
“But the reverse is true as well.” 

Additionally, “any long-term fall in the value of the 
pound will also bring pain for Irish exporters to the 
U.K.,” adds Walkers Partner Eoin O’Connor.

“We are already seeing some impact in the finan-
cial results of companies with large U.K. exposures 
due to sterling devaluation versus the euro,” says 
Casey. In the medium to long term a lot depends on 
the exit negotiations between the U.K. and the EU, 
but what we have seen to date is that corporates won’t 
wait for the politicians to reach agreement, which 
could take years—they are already looking at con-
tingency plans, and in some cases making decisions.” 

In Europe, the U.K.’s decision to leave the EU has 
caused “deep concern” about the future of the U.S./
EU relationship, Devereux says, a view confirmed in 
a recent speech by EU ambassador to the U.S. David 
O’Sullivan, who said the uncertainty surrounding 
Brexit would have “a hugely chilling effect” on invest-
ment decisions, at least in the short term. U.S. clients, 
however, have so far been more sanguine.

“American companies have relatively little expo-
sure to any European economic weakness. Germany is 
the U.S.’s biggest European trade partner but accounts 
for only about 4% of U.S. exports, while exports to 
the U.K. constitute just 0.6% of U.S. GDP,” Devereux 
says. “Given those numbers, the feedback from clients 
is that the threat to the U.S. from any European down-
turn because of Brexit seems manageable. Therefore it 
is Europe which will be most affected.”

U.S. WATCHES AND WAITS
Indeed, the initial reaction has been one of surprise 
and a certain amount of bemusement, adds Ferguson. 

“Due to its strong trade  
relationship with the U.K., 
the Irish economy may suffer 
more than other EU countries 
from a U.K. exit.”

—BARRY DEVEREUX, MCCANN FITZGERALD
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“As a financial services firm our interaction with U.S. 
clients is largely with U.S. banks, private equity houses 
and hedge fund managers, many of whom have a pres-
ence in London,” he says. “Some, interestingly, have 
asked if Ireland would follow suit—the clear answer 
here is a resounding no! Ireland belongs with the EU.” 
Ireland’s position is at least some comfort for the U.S. 
companies currently using the U.K. to access Europe. 
“They generally see Ireland as the next best option 
culturally and economically,” he says.

Most U.S. clients with operations in Ireland do not 
see any immediate impact on their current or future 
plans, O’Gorman adds. That said, many clients with 
existing U.K. operations and those who had immedi-
ate plans to make further investments in the U.K. are 
now actively re-evaluating their plans and we would 
expect Ireland to be a location of choice given its 
stable political and legal situation, access to EU mar-
kets and pro-business environment,” he says. “There is 
also an expectation that Ireland will be able to nego-
tiate a favorable trade deal with the U.K. when the 

time comes, although there is some uncertainty as to 
whether that will be as part of a pan-EU or bilateral 
agreement.”

For Irish law firms, the “obvious opportunity will 
be to advise on the migration of U.K. regulated finan-
cial services providers to Ireland. Indeed, depending 
on how Brexit plays out, it has the potential to redefine 
the financial services industry in Ireland for a genera-
tion,” Ferguson says. 

The practice areas that could see the most activity 
will be financial services, particularly banking, insur-
ance, funds and asset management and FS regula-
tion, but also employment, data protection & IP, tax, 
energy and transport, Casey says. Spanning all com-
mercial sectors, contract law and litigation may also 
see increased activity. “Taking all this into account 
means that in the short to medium term we are likely 
to see increased activity because of Brexit,” he says.

EXIT THE BREXIT
U.K. banks, investment firms and other financial ser-

vice providers may be the first to exit the post-Brexit 
Britain for Ireland to ensure continued access to the 
EU common market. “Indeed, we have already re-
ceived a number of requests for perimeter and estab-
lishment advices from U.K. financial services firms in 
this regard,” Ferguson says. Anticipating such a move, 
“there are widespread reports of lawyers in the U.K. 
seeking practicing certificates from the Law Society of 
Ireland,” he says.

As yet, though, the true impact remains unknown. 
Irish lawyers remain confident that the EU can thrive 
without the U.K.’s membership. While O’Connor 
notes that “the U.K. will be sorely missed, Brexit does 
not change the continuing importance and stability 
that EU institutions and the common market bring to 
Europe.”

For Ireland, the substantive effects of a Brexit—
whether a soft or hard Brexit—will not be felt for some 
time but it is likely that the relationship between Ire-
land and the U.K. will be different, Devereux says. 

“Will it be adverse? That depends on many factors. 
A determination to build on the existing strong trade 
and business links—taken with the strong and close 
political relations between the two countries at pres-
ent—should ensure that any negative long-term effects 
are minimized.”

Now that the initial shock has subsided, “there is 
a sense that businesses on both sides of the Irish Sea 
have a mutual interest in adapting to the ‘new normal’ 
and to try to prepare for whatever form Brexit may 
take,” Ferguson says. Until then, “until it formally 
leaves the EU, the U.K. remains a full member of 
the EU with all its existing rights and obligations,” 
O’Gorman points out. “Ireland, as an EU member, 
will work with the U.K. within the EU context, but at 
the same time, Ireland has unique bilateral interests 
with the U.K. and is likely to continue to trade with 
the U.K.”

To that end, the Irish government has adopted a 
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“Depending on how Brexit 
plays out, it has the potential 
to redefine the financial  
services industry in Ireland 
for a generation.” 

—GARRY FERGUSON, WALKERS
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Contingency Framework identifying key policy issues 
to be managed by Government Departments aris-
ing from the Brexit vote, and an interdepartmental 
group of senior officials has been meeting regularly 
to look specifically at the bilateral and national inter-
ests affected by the U.K.’s withdrawal from the EU, 
O’Gorman says.

A NEW NORMAL
A formal Brexit may still be years away, Casey adds, 
and “Ireland’s business relationship with Britain has 

always been strong and has grown stronger following 
the close political ties that have developed over the last 
20 years. Notwithstanding Brexit, we believe that this 
close business relationship will continue, and, possibly 
even develop further.”

Post-Brexit relations with the U.S. are also likely 
to remain positive, as are ties to former partners in 
the EU. “Long term, we can only hope that the new 
or adjusted relationships that are forged between the 
U.K. and other EU member states are favorable to Ire-
land and do not disrupt our economy or current politi-
cal state too much,” Devereux says.

From a business perspective, notwithstanding the 
potential benefit that the financial services sector in 
Ireland may gain from a hard Brexit, “our primary 
concern is that Britain remains part of the single 
market,” Ferguson says. “This will be a challenging 
outcome to achieve. More broadly, it is important that 
the unique relationship between Ireland and the U.K. 
be acknowledged by maintaining free movement of 
people and labor within our two jurisdictions.”

In order to continue to be attractive to interna-
tional businesses, countries must also adapt and adapt 
quickly, which is not an easy matter for a country to 

IRELAND

Lawjobs.com

Lawjobs.com is the #1 Legal recruitment 
site with 100,000+ resumes* and 20,000 
active job seekers to help you find the 
industry’s top talent. Learn how Lawjobs.com 
will help you find your next perfect employee.

Find your next (perfect) 
employee.

Contact us today

Call (866)969-5297 or email 
lawjobshelp@alm.com

*Based on internal reports of Lawjobs.com

SPECIAL SPONSORED SECTION

“Ireland will remain one of  
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achieve, Quirke says. “However, we are confident that 
Ireland has both the capacity and the commitment 
to adapt—one only has to look at this country’s track 
record over the course of the last 60 years,” he says. 
“For this reason, we believe that Ireland will remain 
one of Europe’s preeminent investment choices for 
international companies and financial institutions 
doing business in the EU.”

“I hope that the position in relation to Brexit 
become clear sooner rather than later as the uncer-
tainty created by the vote to leave is not good for 
business—in either Ireland, the U.K. or the EU,” 
O’Gorman adds. “We will then all have to adjust to 
the new normal and continue to serve our clients’ 
interests and be adept at identifying opportunities, as 

well as threats, for them.”
This concept of a new normal should help mitigate 

any long-term damage, Casey says. “It may take some 
time with a few bumps along the way, but we’re confi-
dent that agreements and treaties will be put in place 
in order to minimize the impact on the economies and 
on business,” creating an opportunity for new business 
relationships between the U.K., U.S. and EU. ■

BRIAN O’GORMAN
ARTHUR COX

LIAM QUIRKE
MATHESON
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BACKGROUND

The decision is the conclusion of a two-year 

investigation by the EU Commission into the corporate 

tax affairs of Apple in Ireland.  An EU competition law 

case, the decision centres on two tax rulings issued 

by Ireland to Apple in 1991 and 2007, which the 

Commission has concluded amount to illegal State 

Aid.  The effect is that Ireland is now required by the 

Commission to recover unpaid taxes from Apple going 

back 10 years of up to EUR13 billion, plus interest.  Both 

Apple and Ireland intend to appeal.  

Under the Treaty on the Functioning of the European 

Union, “any aid granted by a Member State or through 

State resources in any form whatsoever which distorts 

or threatens to distort competition by favouring 

certain undertakings … shall, in so far as it affects 

trade between Member States, be incompatible with 

the internal market”. The Commission has concluded 

that the tax rulings granted by Ireland to two Apple 

companies conferred a selective advantage over 

other businesses that are subject to the same national 

taxation rules. In other words, in the Commission’s 

opinion Ireland granted Apple a ‘sweetheart’ deal on 

its Irish tax affairs.  

The advance opinions issued by Ireland (Ireland does 

not technically issue binding tax rulings) related to 

the manner in which profits were internally allocated 

within the two Apple companies to their Irish branches.  

According to the Commission, the rulings endorse a 

profit allocation that was not in line with the “arm’s 

length principle” and the worldwide sales profits of 

both companies should have been taxed in Ireland.  

THE IRISH POSITION

While Ireland taxes Irish resident companies on their 

worldwide profits, non-Irish resident companies 

are only subject to corporation tax on the income 

attributable to their activities in Ireland.  Ireland’s 

approach in agreeing the tax rulings was to tax Apple 

under the applicable Irish rules which required that the 

two Apple companies be taxed in Ireland on the basis 

of the income generated by their Irish branches only.  

As the remainder of the income of those companies 

was not generated by their Irish branches, it was not 

subject to tax in Ireland.  

Transfer pricing rules and the “arm’s length principle” as 

set out in the OECD’s Transfer Pricing Guidelines were 

introduced in Ireland in 2010, almost two decades after 

the 1991 ruling, and three years after the 2007 ruling.  

Ireland also unilaterally amended its corporate tax 

residence rules in October 2013 to address a mismatch 

between the tax rules in Ireland and other jurisdictions 

(principally the US) which had resulted in so-called 

“stateless” companies.  However, the Commission’s 

decision is effectively forcing Ireland to levy back taxes 

on the basis of current rules which were not in force in 

Ireland at the time that the arrangements in question 

were in place.  The retroactive nature of the decision 

will be a key ground of any appeal.

EU STATE AID – A SHIFT IN APPROACH?

While less emotive than retroactivity, much of the 

legal argument of any appeal is likely to focus on the 

more nuanced interpretation of what constitutes State 

Aid and whether the Commission has departed from 

prior EU case law and Commission decisions.  A key 

criterion of State Aid is that the advantage conferred 

by a Member State is selective, i.e. it favours certain 

undertakings or the production of certain goods.  

According to the Commission, the profit allocation 

method endorsed in the tax rulings amounted to 

selective tax treatment “because it gives Apple a 

significant advantage over other businesses that are 

THE APPLE CASE:  
AN IRISH PERSPECTIVE

JONATHAN SHEEHAN 
PARTNER 
WALKERS

The European Commission’s decision that Ireland granted undue tax benefits of up to EUR13 
billion (US$14.5 billion), plus interest, to Apple has sent shockwaves across the Atlantic and dealt 
a significant blow to EU/US economic relations.  Ireland is caught in the middle of the cross-fire. 
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subject to the same national taxation rules.”  

In its press release the Commission identifies 

this selective advantage as being a profit 

allocation that does not reflect economic 

reality and is not in line with the “arm’s 

length principle”.  (At the time of writing 

the full text of the Commission decision 

is not publicly available and it could be 

several months before a redacted version is 

released.)  

However, the approach of the Commission 

is regarded by some as novel and out of 

step with State Aid jurisprudence.  In a 

White Paper released in advance of the 

Commission’s decision, the US Treasury 

asserted that the Commission has collapsed 

the distinct requirements of “advantage” 

and “selectivity” into a single requirement 

of whether the measures confer a “selective 

advantage” without separately examining 

the selective character of the advantage.  As 

a result, the Commission’s new approach is 

to reduce a State Aid inquiry into whether it 

believes that a transfer pricing ruling satisfies 

“its view of the arm’s length principle”.  This, 

the US Treasury claims, is a departure from 

the 65 previous State Aid cases involing tax 

rulings cited by Commissioner Vestager 

as having been concluded since 1991 

and appears to expand the role of the 

Commission’s Directorate-General (DG) for 

Competition into that of a “supra-national” 

tax authority that reviews Member State’s 

transfer pricing determinations.  

COMMISSION OVERREACH?

Direct taxation remains within the 

competence of EU Member States.  Member 

States retain sovereignty over their direct 

tax affairs as regards the manner and extent 

to which companies are taxed, subject to 

compliance with the EU’s fundamental 

freedoms and State Aid law.  However, 

in seeking to re-write Ireland’s tax rules 

and override its transfer pricing rulings, 

it is contended that the Commission is 

encroaching into the sovereign Member 

State competence of taxation.  

Support for encroachment by the 

Commission beyond competition law is also 

implicit in the Commission’s announcement 

of its decision where it effectively invites 

other countries to claim some of the 

unpaid taxes for themselves.  The apparent 

contradiction in the Commission requiring 

Ireland to tax the total sales profits of the 

two Apple companies, while acknowledging 

that the sums may in fact be taxable in other 

jurisdictions (including the US), is not lost 

on Ireland.  The concept that Ireland would 

not be judged to have granted illegal State 

Aid if another jurisdiction had exercised 

taxing rights over the same profits is, 

according to the Irish Government, “difficult 

to understand”.  

BEYOND THE HEADLINES  

Unfortunately, few will see beyond the 

damaging headlines to Ireland’s reputation.  

However, the case is one of a series of State 

Aid investigations by the Commission since 

2014 into perceived aggressive tax practices 

by a number of (mostly US headquartered) 

multinationals.  In October 2015 the 

Commission concluded that Luxembourg and 

the Netherlands had granted selective tax 

advantages to Fiat and Starbucks, respectively.  

Investigations into tax rulings granted by 

Luxembourg to Amazon and McDonald’s are 

ongoing.  The US sees these investigations 

as unfairly targetting US companies and the 

sheer quantum of the tax assessment in this 

decision significantly ups the ante.  

While the decision requires Ireland to assess 

Apple for up to EUR13 billion, plus interest, of 

unpaid taxes, it is arguable that US taxpayers 

could ultimately foot the bill.  Should Apple 

repatriate its profits back to the US, the tax 

paid in Ireland may be available as a foreign 

tax credit in the US to offset Apple’s US 

tax bill.  Many blame the tax practices of 

multinationals on the US tax rules which 

permit US multinationals to defer US taxes on 

offshore income.  However, the Commission’s 

decision may provide the impetus for 

US politicians to reach consensus on US 

tax reform and reduce the tax on profits 

repatriated to the US.  

Despite the headlines, there are some 

positives for Ireland.  The Commission has 

expressly stated that the decision “does 

not call into question Ireland’s general tax 

system or its corporate tax rate.”  No fine or 

penalty is imposed on Ireland.  No changes 

are required to Ireland’s tax regime and 

Ireland’s attractiveness as a competitive, 

low corporate tax and business-friendly 

jurisdiction should remain.  Ireland’s 

intention to appeal the decision and defend 

the integrity of the Irish tax system will be 

welcomed by the international business 

community.  The Irish Government’s position 

is clear: “Ireland did not give favourable tax 

treatment to Apple.  Ireland does not do 

deals with taxpayers”.  

A lengthy appeals process lies ahead which 

could take up to a decade to conclude.  
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O
nce something of a one-way street, 
Israel’s business relationship with 
the United States is now on a much 
more equal footing. Some 250 multi-
national companies, including Intel 

Corp., Microsoft Corp. and GE Healthcare, maintain 
research and development centers in Israel, which has 
long been known for its technological advances. What 
is different is that Israeli companies are starting to 
expand beyond Israel’s borders, primarily toward the 
giant U.S. market.  

“A common structure for Israeli businesses is to 

have a U.S. parent company or at least a U.S. sub-
sidiary for marketing and sales,” explains Janet Levy 
Pahima, international M&A partner and head of 
Herzog Fox & Neeman’s impact investment prac-
tice. But “the number of companies believing that a 
U.S. parent is necessary to achieve high shareholder 
value has decreased over the last few years, which is 
a positive sign,” she says. Israel ranks third in terms 
of number of foreign companies listed on Nasdaq, 
behind only China and Canada. 

What’s more, “trade volumes are significant, 
and indirect investments (through funds operating 

By Howard Stock 

Israel’s Evolving  
Relationship with the U.S.
Israeli companies and law firms are taking their business 
international—and the U.S. should take note.
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in Israel) and mergers and acquisitions continues to 
be robust,” says Gil Brandes, a partner at Naschitz 
Brandes Amir. “The U.S. is being perceived by the 
Israeli business community as the best field to conduct 
business out of Israel, and that is demonstrated by 
growing business travel as well as Israelis’ investment 
in U.S. real estate.”

That relationship has been enhanced dramati-
cally as more Israeli entrepreneurs are setting up 
direct offices in the U.S. at much earlier stages, and 
in many more cities than was previously the case, adds 
Jeremy Lustman, a partner at DLA Piper. “The other 
dynamic in play is that the U.S. is no longer the only 
Holy Grail for Israeli companies. Asian investors have 
opened up the East in a significant way, and many 
companies are opting to go in that direction as well.” 

As more foreign companies do business in Israel, 
business increases for Israel’s law firms, Lustman 
says. At the same time, though, many multination-
als are reluctant to proceed without the help of the 
multinational firms with which they are accustomed. 
“Many of these companies want to have their global 
firm engaged to some degree, and will rely on them 
to involve local Israeli counsel,” which is in itself a 
source of new business, Lustman says. “We see this 
frequently and it makes our office a portal for a sig-
nificant amount of incoming referral work to Israeli 
law firms.” 

Why? For all the familiarity and ease of operat-
ing in an Israeli business environment, Israel has its 
own culture, regulations, developing case law and 
practices, Pahima says. “U.S. firms can provide a 
great service to their U.S. clients when acting overseas 
but only up to a point,” she says. “That gap should 
be filled by Israeli lawyers who can identify specific 
Israeli issues, and advise and negotiate on par with the 
expectations of Israeli business partners.”

PAYING IT FORWARD
That isn’t to say U.S. firms are subject to a significant 
culture clash. Israeli firms with international experi-
ence have a similar culture to that of U.S. law firms, 
and many Israeli lawyers studied in U.S. universities 
and worked in U.S. leading law firms, says Doni Tole-
dano, a partner at Erdinast, Ben Nathan, Toledano 
& Co. In addition, Israeli lawyers are involved in the 
Israeli market and are well connected with the busi-
ness community. “By working with Israeli firms, U.S. 
law firms can enjoy the support of appropriate local 
counsel combined with the exposure to a network of 
relationships that may prove to be fruitful in the fu-
ture,” Toledano says.

Indeed, while Israeli firms continue to fulfil their 
traditional role as Israeli local counsel, in many cases 
they serve as lead counsel for international transac-

tions with an Israeli focus. “As such, U.S. clients have 
been open to accept Israeli law firms as their advisors 
and general counsel, and not only as lawyers who are 
retained for the purpose of completing a single task or 
providing limited input regarding Israeli law,” Tole-
dano says.

At the same time, many companies have a foot in 
both camps. “Hundreds of Israeli companies have 
U.S. parents or subsidiaries; hundreds of multination-
als have Israeli R&D centers,” Pahima says. “Related 
parties means tax issues—transfer pricing consider-

ations; choices regarding ownership of technology and 
licensing arrangements; the ability to relocate employ-
ees when necessary; employee stock options granted 
by the U.S. parent company of an employer in Israel; 
restrictions on use of technology developed with gov-
ernment grants,” she says. “Each of these factors has 
special treatment when involving businesses with 
a U.S. and Israeli presence, and all have interesting 
legal implications.” 

The intertwined nature of U.S./Israeli interests 
has led to a natural coherency and transparency in 
doing business, Brandes says. “The corporate envi-
ronment is very much geared to work with forms and 
mechanisms that are similar and occasionally identi-
cal to the U.S. formats,” he says. “Add to that a bi-lat-
eral tax treaty and bi-lateral funding channels,” and 
the co-dependency is clear.

GROWTH IN COOPERATION
“We work closely with the top seven or eight firms and 
have created great reciprocal referral mechanisms 
for many of them,” Lustman says by way of example. 
“Each firm has its own forte and we recognize the val-
ue of going to nuanced experts or the right specialists 
in each case. The cooperation between Israeli firms 
and foreign firms has certainly grown.” 

While there has been some circumspection among 
Israeli firms as foreign firms enter Israel’s once-insu-
lar legal market, the onslaught of outside counsel has 
translated into more work for the Israeli firms being 
referred by foreign firms, Toledano says. “The laws of 

“As building roads brings 
more cars, the entrance of 
multinational law firms seems 
to bring more work for Israeli 
law firms.”

—JANET LEVY PAHIMA, HERZOG FOX & NEEMAN
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the two countries may simultaneously apply in many 
circumstances,” he says. “For example, the shares of 
many Israeli companies are listed for trade on U.S. 
stock exchanges. Such registrations raise a myriad of 
legal issues related to choice of law and to the simulta-
neous application of Israeli corporate law and US secu-
rities laws. It is absolutely essential in such cases to have 
the cooperation of U.S. and Israeli law firms to ensure 
compliance and to limit exposure.”

To put it more colorfully, “As building roads 
brings more cars, the entrance of multinational law 
firms seems to bring more work for Israeli law firms,” 
Pahima says. “There is some competition, but it is 
relatively minor. More often it opens up the multina-
tional firms to bring more of their clients to look at 
opportunities in Israel and partner with Israeli firms 
to provide the local advice needed.”

Occasionally, Israeli counsel will take a back seat 
to a multinational firm on a foreign transaction by a 
mutual Israeli client, but generally speaking transac-

tions aren’t possible without Israeli counsel, Brandes 
says. “So if you select a major U.S. or U.K. firm they 
will have no choice but to deploy an Israeli firm.”

SYMBIOTIC DYNAMIC
“I think it has helped overall in the marketplace,” 
Lustman adds. “There are many more firms doing 
business in Israel and they need to involve domestic 
firms at all times for local issues. At the same time, 
Israeli firms need foreign firms to deal with all non-Is-
raeli local law issues. We see a very symbiotic dynamic 
and have projects being referred one way or the other 
almost on a daily basis.”  

The ability for foreign lawyers to register and prac-
tice foreign law was permitted just in the last few years, 
but partnerships between foreign and Israeli lawyers 
are only permitted where the foreign firm has unlim-
ited liability, which is not the case for most U.S. firms, 
Pahima says. 

However, “it was a great step in the right direc-
tion to allow foreign lawyers to register with the Israeli 
bar,” Lustman says. “That was a big impediment that 
was lifted.”

Meanwhile, the Israeli government made attempts 

to eliminate or at least decrease bureaucratic hurdles 
and in general to ease the access of foreign investors into 
the Israeli market, Toledano adds. “A typical example 
would be regulations that were recently promulgated 
and allow documents in the English language to be 
filed with the Israeli Registrar of Companies,” he says. 
“Thus, foreign companies intending to incorporate 
Israeli subsidiaries may now use constituting docu-
ments in English and foreign lenders may use deben-
tures in English to register and perfect liens.”

There is one reason U.S. firms may be happy to 
turn work over to their Israeli colleagues—hourly fees 
charged by Israeli firms are not close to those charged 
by large U.S. firms, and Israeli clients are constantly 
driving prices down, Pahima says. If U.S. lawyers do 
want to set up a practice in Israel, the restriction of 
hiring Israeli lawyers and requiring foreign lawyers to 
have at least five years of experience, are also obstacles.

Israel’s lawmakers are busy alleviating some of the 
regulatory restrictions imposed by both countries that 
tend to unnecessarily impede business initiative and 
stifle entrepreneurial efforts, Toledano adds. “Increas-
ing the ability of citizens of each of the countries to visit 
and temporarily work in the other country, including 
improvements to the ability of Israeli businessmen to 
obtain entry visas into the U.S.”

However, Lustman, for one, is happy with the 
status quo. “Israeli firms have their expertise and their 
focus; foreign firms have the same. And while there is 
some occasional overlap, most of the work streams are 
separate and mutually distinct, and each side benefits 
greatly if there is mutual cooperation,” he says.

EYE ON THE U.S.
Israeli firms are now taking increasingly proactive steps 
to foster more U.S. business. Herzog, Fox & Neeman 
was the first Israeli firm to open a rep office in Palo 
Alto, for example, and a growing number of Israeli 
firms retain an affiliate in New York and/or Boston. 

ISRAEL

GIL BRANDES
NASCHITZ BRANDES AMIR
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“It was a great step in the 
right direction to allow  
foreign lawyers to register 
with the Israeli bar.”

—JEREMY LUSTMAN, DLA PIPER
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Additionally, many Israeli firms are doing road 
shows and meeting local firms in the U.S. “At the same 
time, we have seen a real opening of the door from 
Israeli firms willing to do some joint programming in 
Israel with foreign firms,” Lustman says. “DLA Piper 
has already done several events with local counsel on 
projects ranging from employment, cyber security, 
data protection, M&A, real estate, anti-corruption, 
intellectual property in Asia, and many others, and 
several of them have been in collaboration with one of 
the top Israeli firms.”

Israeli law firms have also focused on creating long-
term relationships with U.S. colleagues and U.S. firms 
by way of reciprocal referrals, Toledano says, and Israeli 
firms have also identified the significance of interna-
tional guides and ranking agencies, and have invested 
efforts to improve their rankings and to provide materi-
als and information regarding their activities.

“Israeli firms are more aware than ever before of 
the importance U.S. businesses attribute to marketing 
and relationships enhancement over time,” Brandes 
says. “As such, Israeli lawyers from major firms spend 
time with U.S. lawyers, and Israeli lawyers visit their 
U.S. clients not just when there is a matter handled 
on the table. These is not exactly innovations, but 
enhancing factors that implicates more fluid service.”

Marketing efforts are nothing without substance, 
however, and to remain an attractive target market for 
U.S. companies and their counsel, Israel must main-
tain its leading edge in various areas of technology, 

such as cyber security, cloud services, medical devices, 
and so on, Toledano says. “Israel must also continue to 
maintain and to upgrade its advanced business infra-
structure—for example, the local banking system, the 
telecommunications systems, and so on—in order to 
create a business environment that encourages growth 
and efficiency,” he says, and “the Israeli regula-
tory regime must be stable and coherent in order to 
enhance foreign investors’ confidence.”

So long as Israel maintains its dominance in 
technology, multinationals will continue to look for 
innovation and talent in Israel, Pahima says “That 
continues to fuel investments and transactions which 
creates more U.S. interest in Israel and drives the con-
tinued needs for legal counsel.”

As it stands, Israel represents a compelling opportu-
nity for U.S. business interests, with a stable economy, 
clear fiscal environment, legislation encouraging for-
eign investment, stable exchange rates, increased align-
ment with U.S. standards and cooperation between law 
enforcement agencies, Brandes says. “And of course, 
the more innovation coming from Israel, the more U.S. 
business interest will continue to be there.”

At the same time, there’s no advantage in being 
great if nobody knows about it. Israeli firms must “con-
tinue to educate multinational global clients about 
connections and relationships with Israel,” Lustman 
says. “Many times it’s just getting a company to take a 
trip, enhance some focus on the local scene, and try to 
promote their interest in the local market.” ■

ISRAEL

JEREMY LUSTMAN
DLA PIPER

DONI TOLEDANO
ERDINAST, BEN NATHAN, 

TOLEDANO & CO.

“Israeli firms are more aware than ever before of 
the importance U.S. businesses attribute to market-
ing and relationships enhancement over time.”

—GIL BRANDES, NASCHITZ BRANDES AMIR
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“Foreign companies intending  
to incorporate Israeli  
subsidiaries may now use  
constituting documents in  
English and foreign lenders  
may use debentures in English  
to register and perfect liens.”

—DONI TOLEDANO, ERDINAST, BEN NATHAN, TOLEDANO & CO.

TAL_SAS_Oct_2016.indd   116 9/19/16   9:27 PM



#TozziniFreire40anos

40 years of achievements 
Looking ahead to the next 40 years

São Paulo   •   Rio de Janeiro   •   Brasília   •   Porto Alegre   •   Campinas   •   New York

tozzinifreire.com.br

TAL_SAS_Oct_2016.indd   117 9/19/16   9:27 PM

http://www.americanlawyer-digital.com/americanlawyer/tal201610/TrackLink.action?pageName=117&exitLink=http%3A%2F%2FTOZZINIFREIRE.COM.BR


Israel is a leading destination for foreign investment,  

far beyond anything that its small size and short history 

might imply. With an exceptional concentration of 

innovators and cutting-edge technologies, along with 

one of the most highly educated, entrepreneurial and 

multi-cultural workforces in the world, Israel has turned 

into a very interesting place for investors.

Israel has a liberal investment environment, and most 

areas are open to foreign investors. Over the years 

the Israeli economy has proved itself to be extremely 

stable, providing a solid investing environment for 

international investors.

Looking forward, the Government recently proposed  

to reduce corporate tax rates for technology companies 

to 6%-12%, making the Israeli economy more attractive 

for investment by foreign IP based companies. The 

reduction is in line with the OECD policy for taxation 

of IP income by the country in which the income-

generating activities take place.  With its strong 

technologically-skilled workforce and concentration 

of multinational R&D centers, Israel is trying to take 

advantage of these changes to encourage global 

companies to increase their investments in Israel.

M&A ACTIVITY

In the last few years, foreign investment in Israel  

has significantly increased. There are reasons to  

expect that this trend will continue.  One significant 

“driver” is the enactment of the Law for Promotion  

of Competition and Reduction of Concentration  

(the “Competition Law”). The purpose of the 

Competition Law is to reduce concentration in the 

marketplace and to encourage competition.  

The Concentration Law was enacted to address  

what was seen as the ‘over-concentration’ of holdings 

in the Israeli economy — traditionally dominated 

by large conglomerates, where perhaps 20 families 

controlled 25% of the listed Israeli companies  

and 50% of the total market share on the Tel Aviv  

Stock Exchange,  one of the highest concentrations 

among developed economies. The Competition  

Law prohibits the holding by one entity of both 

significant financial enterprises and real (non-financial) 

enterprises. As a result, a number of major financial 

institutions and real enterprises are required to be sold 

by December 2019. 

Here are a few examples to demonstrate foreign 

involvement in the Israel M&A scene.  In July 2016,  

BC Partners, a leading global private equity firm, 

and Public Sector Pension Investment Board, one 

of Canada’s largest pension investment managers, 

announced the acquisition of Keter Group, a resin 

consumer products provider, based on a company 

valuation of US$1.6 billion.  Also in 2016, Cisco  

spent US$320 million on Leaba, a chip-design start-up,  

and US$293 million on CloudLock, a developer  

of security technologies for the enterprise cloud;  

Sony acquired chip developer Altair for US$212 million; 

Oracle bought cloud computing specialist Ravello 

for US$500 million, followed by the acquisition of 

advertising start-up Crosswise; Intel acquired Replay 

Technologies, a 3D video start-up, for US$175 million; 

and Dentsply Sirona acquired MIS, a dental implant 

systems manufacturer, for US$375 million. 

Another factor contributing to increased M&A  

activity in Israel is the growing interest from Asian 

investors, particularly from China and Japan, and 

particularly in Israeli technology. In 2015, the  

Chinese State-owned company Brightfood acquired 

control of Tnuva, Israel’s largest dairy concern, in a 

deal valuing Tnuva at approximately US$2.2 billion. 

Additional examples include XIO Group’s US$510 million 

purchase of Lumenis, and the acquisition of Altair  

by Sony.

FOREIGN INVESTMENTS  
IN ISRAEL

YUVAL MEIDAR 
PARTNER 
HERZOG FOX & NEEMAN

DANA ZUR-NEUMANN
PARTNER 
HERZOG FOX & NEEMAN

HANAN HAVIV 
PARTNER 
HERZOG FOX & NEEMAN

“Israel is by many measures the country relative to its population that has done the most 
to contribute to the technology revolution.” (Bill Gates)
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Private equity firms have also created a 

noticeable investment trend in the Israeli 

market, encouraged by valuations of Israeli 

companies which tend to be lower compared 

to other developed economies.  Two 

significant transactions of foreign private 

equity funds are the buyout of ClickSoftware 

by Francisco Partners for US$438 million and 

the acquisition of Xura (formerly Comverse) 

for US$643 million by Siris Capital. 

HI-TECH SECTOR

 It has long been a cliché to call Israel the 

“Start-Up Nation”. Israel is known globally  

for its hi-tech industry and its strong  

R&D activity - Israel is a world leader in  

investment in R&D (4.8% of the country’s 

GDP), and has the highest number of 

technology start-ups per capita in the world. 

With a population of only 8 million, Israel 

created 1,400 new technology start-ups 

in 2015 alone and there are now more 

technology companies from Israel listed on 

the NASDAQ Stock Market than any other 

country except the U.S. and China. Israel 

attracts more venture capital relative to the 

size of its economy than any other country  

in the world. According to the IVC-KPMG 

High-Tech 2015 Survey, capital raised by 

Israeli tech companies in 2015 set a record 

—708 deals accounted for US$4.43 billion 

—the highest annual amount and number 

of transactions ever recorded. The amount 

reflected a 30% increase from the previous 

record in 2014, when 688 deals attracted 

US$3.47 billion. In 2015, foreign investors,  

who are responsible for more than 50%  

of yearly investment in Israeli start-ups, spent 

an additional US$6.5 billion on technology 

acquisitions.  

The significant growth of M&A and 

investment activity in Israel has continued 

in the first half of 2016. According to the IVC 

H1/2016 Exits report, there were 45 M&A 

transactions for a total value of US$3.32 

billion.  Beyond M&A and venture finance, 

foreign companies have expanded their 

innovation toolkit to include R&D centers, 

incubators and accelerators, and investment 

arms, all of which are proliferating in Israel 

across a variety of technology sectors. 

The country has become a vibrant hi-tech 

laboratory where global companies are 

testing new models for innovation.  Over 280 

multinational companies operate R&D centers 

in Israel, including the likes of Microsoft, 

Google, Facebook, Apple, IBM, Qualcomm, 

Intel, Samsung, HP, Siemens, GE, Philips, Cisco, 

Barclays and LG.

OIL AND GAS SECTOR

The discovery in 2009 of the ‘Tamar’ gas field, 

followed by the discovery of ‘Leviathan’,  one 

of the largest deep-water discoveries of gas 

worldwide, has turned Israel into a significant 

player in the Oil and Gas Sector. After a major 

public outcry against the undue power of 

the monopoly that effectively controlled 

the offshore gas discoveries, (resulting from 

the fact that the two major offshore gas 

discoveries, the Tamar and Leviathan fields, 

are both owned by the same consortium 

(Noble Energy and the Delek Group)), the 

Israeli Government has now adopted a 

“gas outline agreement”. The agreement is 

aimed at dissolving the monopoly in the 

gas industry, determining the entitlement to 

export gas from Israel, and setting the rules 

under which the gas companies will sell 

their gas. The agreement removes several 

uncertainties surrounding the commercial 

exploitation of the offshore gas discoveries, 

which is likely to attract new foreign investors 

to Israel in the coming years.

 2015 marked a turning point in the M&A 

and investment activity in the Israeli market, 

with exceptionally diverse investments by 

international investors. The high volume of 

investment activity in the first six months of 

2016 suggests that this trend will continue. In 

order to ensure future growth in the market 

however, as well as to maintain Israel’s unique 

status as an investment phenomenon, 

Israel must leverage its strength in the 

technology sector while maintaining a stable 

regulatory environment for foreign investors 

with attractive incentives for multinational 

companies in a competitive global landscape. 
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its economy than any other 

country in the world.”
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W
hen the Foreign Account Tax 
Compliance Act (FATCA) was 
enacted by Congress in 2010 
to rein in wealthy U.S. taxpay-
ers’ use of offshore accounts to 

bilk the Internal Revenue Service, negative headlines 
tarnished the reputation of offshore jurisdictions. But 
according to lawyers who work in these jurisdictions, 
FATCA has actually helped boost business among U.S. 
nationals attracted by the myriad other advantages of 
Bermuda, British Virgin Islands (BVI), Cayman Is-
lands, Mauritius and others.

“FATCA has affected all offshore and onshore 
firms alike by increasing transparency between juris-

dictions,” says Narinder Hargun, Director and Co-
Chairman, Conyers Dill & Pearman’s Bermuda office. 
“This has had a positive impact on our business as 
U.S. law firms who are seeking best in class products 
and services for their clients in well-regulated jurisdic-
tions feel more confident that we can meet their service 
requirements in a manner that complies with the U.S. 
regulatory environment.”

If anything, FATCA compliance has added another 
valuable service to law firms’ portfolios. “The Cayman 
Islands has implemented various legislation, entered 
into inter-governmental agreements and otherwise 
adheres to other global standards so that it is completely 
compliant in all aspects of tax transparency and infor-

By Howard Stock

Offshore Law:  
Beyond the Headlines
The U.S. crackdown on offshore tax havens hurt  
offshore jurisdictions’ reputations, but not their business 
flow, lawyers say.

OFFSHORE
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mation exchange,” says Chris Humphries, Managing 
Director of Stuarts Walker Hersant Humphries in the 
Cayman Islands. “The evolution for firms based in the 
Cayman Islands is therefore to advise clients on how 
these measures are to be implemented and adhered to.”

“While the tax transparency and other initiatives 
seen in parts of the onshore press as ‘tough on offshore’ 
have undoubtedly imposed additional compliance costs 
on some of our clients, we haven’t seen any appreciable 
drop-off in our business nor any change in the types of 
clients and transactions for which offshore structures 
are appropriate,” adds Angus Davison, Partner and 
Head of Ogier’s Global Banking and Finance Team, 
Cayman Islands. “The robust anti-money laundering, 
anti-corruption and tax information sharing regimes 
that have been in place in each of our jurisdictions for 
many years ensure that we attract those clients who 
have legitimate reasons for needing our assistance and 
accordingly have no reason to fear appropriate regula-
tory scrutiny.”

To preempt future headline risk—and to bolster 
their reputation as rock-solid, transparent jurisdic-
tions—most offshore jurisdictions have signed up to 
implement the Organisation for Economic Coopera-
tion and Development (OECD)  Standard for Auto-
matic Exchange of Financial Account Information 
Common Reporting Standard (CRS) although the 
Cayman Islands has been somewhat of a leader in 
terms of transparency and compliance and was an 
early adopter of the CRS, says James Smith, Associate, 
Stuarts Walker Hersant Humphries.

“The Common Reporting Standard which was 
introduced through the OECD offers a similar trans-
parency regime to FATCA,” adds David Lamb, Part-
ner and Co-Chairman, Conyers Dill & Pearman’s 
Hong Kong office. “The U.K. has also introduced 
similar legislation. All of these legislative measures 
increase transparency between all jurisdictions and 
thereby bolster confidence in the offshore industry.”

Although the Cayman Islands is “a tax-neutral 
jurisdiction whose value in international finance 
transactions is well-noted and appreciated in many 
of the key financial markets, it is not a ‘tax haven,’” 
Humphries says. “There is a raft of legislation and 
compliance measures in place which seek to prevent 
the use of Cayman Islands structures and transactions 
for purposes of tax evasion and which, in many cases, 
will also assist the interested onshore jurisdictions to 
identify aggressive tax avoidance transactions which 
may fall foul of their domestic legislation.”

So what services do offshore firms actually provide? 
The truth is nowhere near as interesting as the head-
lines, says Nick Rogers, Partner, Investment Funds, 
Ogier’s Cayman Office. “International financial cen-
ters such as the Cayman Islands perform a function that 

is rather more boring and rather more essential than 
the headlines would suggest,” he says. “Cayman oper-
ates as a premier global financial hub efficiently con-
necting law abiding users and providers of investment 
capital and financing around the world. Cayman and 
other leading jurisdictions such as Jersey and Guernsey 
offer international businesses and institutions a neutral 

platform from a legal, regulatory and tax perspective. 
This allows smooth movement of capital, to the benefit 
of both developed and developing countries.”

WIDE-RANGING ATTRACTIONS
The economic advantages of offshore structures are 
attractive to a wide range of market participants, par-
ticularly those whose corporate structure involves a 
cross-border element, Lamb says. “These participants 
are looking to maximize growth, flexibility and return 
on investment.”

Companies looking to coordinate international 
tax burdens make for obvious clients, but companies 
seek offshore domiciles for multiple reasons. “Different 
businesses locate their domicile offshore for different 
reasons. Joint venture partners from different countries 
may use a Cayman company because it provides a neu-
tral platform for them to do business without one being 
at a disadvantage to the other,” Rogers says. “Invest-
ment funds benefit from a regulatory regime that pro-
vides fundamental investor protections while allowing 
asset managers the freedom to pursue properly dis-
closed investment strategies. Cayman domiciled com-
panies do not attract corporation tax, which allows 
their ultimate owners to maximize profits—those prof-
its of course taxed onshore.”

“In almost all circumstances, our typical role is 
simply ensuring that the documents which our clients 
frequently use comply with applicable Cayman Islands 
law,” Humphries adds. “There can be many different 
elements of our advice depending on what the client’s 
business is, how it is being funded and what their ulti-
mate intentions are, but the cornerstone of all our assis-
tance is ultimately making sure they can do what they 
intend from a Cayman Islands legal perspective.”

Offshore jurisdictions such as the Cayman Islands, 
which is the largest of the bunch, can also provide 
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“FATCA has affected all offshore 
and onshore firms alike by  
increasing transparency between 
jurisdictions.” 
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something of a level platform for companies attempt-
ing to comply with multiple countries rules and regu-
lations simultaneously. “Unlike, say, English law and 
New York law, it is rare for Cayman Islands law to be 
selected in isolation as the governing law for a trans-
action between non-Cayman parties,” Rogers says. 
“Cayman legal work therefore revolves around par-
ticular vehicles, whether companies, limited partner-
ships, LLCs or trusts. We assist with the formation of 
such vehicles, drafting constitutional documents and 
advising on corporate governance matters, advis-
ing on corporate transactions and capital raising by 
such vehicles and advising on their compliance with 
Cayman Islands and international regulations such as 
FATCA, CRS and anti-money laundering obligations. 
This of course extends to advising on legal proceedings 
in the Cayman courts when disputes arise.”

GREASING THE WHEELS
New rules are making it even easier to set up such 
vehicles. For example, “the implementation of a new 
limited liability company vehicle this year, which is 
broadly similar to a Delaware LLC, provides a use-
ful bridge for clients that want the familiarity of a 
Delaware LLC but for it to be based in the Cayman 
Islands,” Smith says. Bermuda, BVI and Mauritius 
have also been actively updating their statutes to foster 
business, Lamb adds.

U.S. clients continue to make up the bulk of busi-
ness, but new clients are coming from further afield. 

More investment fund business is likely to flow from 
Europe once the EU extends its Alternative Invest-
ment Fund Managers Directive 2011 to the Cayman 
Islands, for example, but Bradley Kruger, Partner, 
and Head of Corporate Practice Group for Ogier’s 
Caribbean and Asian offices in the Cayman Islands 
says most new business to Cayman and BVI is coming 
from Asia and South America. “Although the Bra-

zilian economy is not in very good shape, Brazilian 
businesses, particularly in the financial services and 
investment management sectors, continue to be big 
users of Cayman in particular,” he says, adding “Our 
largest growth at the moment is coming from our 
offices in Asia.”

Hargun adds that outside of U.S. business, areas of 
recent growth for his firm include the MENA region, 
particularly for venture capital transactions, and the 
Asian market, which is lively in terms of capital mar-
kets and M&A activity. Specifically, “India-related 
transactions are still present, with banking/finance 
a staple, along with fund-related matters as well as 
M&A,” he says. “The new Mauritius-India tax treaty 
is currently being studied by practitioners and other 
stakeholders with a view to further potential in areas 
such as debt transactions.”

Slow economic growth is taking somewhat of a toll 
on business flow, but capitalism seems to find a way to 
persevere. “We do not seem to have been negatively 
affected,” Smith says. “Clearly, there are still oppor-
tunities in those markets as well as others around the 
world which our clients will look to. For instance, our 
fund clients appear to have a renewed focus on the 
African markets.”

Kruger concedes that “We are seeing less business 
from Europe but I think that is less a factor of slow 
economic growth and more as a result of increasingly 
onerous regulations in the EU that are impacting the 
ability of EU citizens to do business with non-EU 
jurisdictions, particularly offshore jurisdictions,” he 
says. “Asia, on the other hand, is driving growth for 
many offshore law firms at the moment.  Some of that 
is due to increased litigation, which is historically cor-
related with slow economic growth generally.  How-
ever, much offshore work is being done for businesses 
in places like China and Taiwan, who continue to use 
Cayman and BVI for structuring and financing their 
international operations.”
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“While the tax transparency and 
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imposed additional compliance 
costs on some of our clients, we 
haven’t seen any appreciable 
drop-off in our business.” 
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NO BREXIT EFFECT
This year’s other disruptive event, the U.K. refer-
endum vote to leave the EU, known colloquially as 
Brexit, should have limited influence on offshore ju-
risdictions, even those that are territories of the U.K., 
such as the Cayman Islands and BVI. “Although the 
Cayman Islands is an overseas territory of the U.K., it 
is not part of the EU,” Humphries says. “Accordingly, 
we do not foresee an immediate or significant impact 
on the Cayman Islands as a result of the referendum 
outcome and would expect the relationship between 
the U.K. and the Cayman Islands to remain the same 
or potentially improve as the UK seeks to re-establish 
its economy following a move out of the EU.”

As with many disruptions, confusion over Brexit 
will probably benefit law firms with clients trying to 
prepare for a post-Article 50 environment, the official 
divorce paper that remains at least two years away. 
“There may be some increased opportunities for our 
Caribbean offices but European offshore jurisdictions 
like Luxembourg should benefit, while we expect the 

Channel Islands will see at least a short term impact 
on business levels due to market sentiment and general 
uncertainty,” Kruger says.

Moving forward, Smith suspects the negative press 
offshore jurisdictions have endured over the past few 
years will likely disappear. “We see the offshore legal 
market being more heavily utilized as the actions 
taken by jurisdictions such as the Cayman Islands over 
the past few years will remove the final remnants of 
the stigma sometimes associated with the word ‘off-
shore,’” he says. “The legitimate use of offshore juris-
dictions will continue to grow as confidence is built in 
the robust legal framework that has been implemented 

over the past few years. We would also expect the off-
shore jurisdictions to once again be the jurisdictions 
of choice for EU–focused funds once the AIFMD 
passport is implemented and perhaps a correspond-
ing reduction in the use of Ireland as a jurisdiction for 
such purposes.”

“We see steady growth in all sectors of the offshore 
market albeit attendant with increased regulation,” 
adds Lamb. “Bermuda, BVI and the Cayman Islands 
in particular will continue to be the leading jurisdic-
tions with worldwide appeal and Mauritius particu-
larly relevant for continental Africa and India.”

If anything, standardization of reporting guide-
lines, and increasingly border-agnostic business prac-
tices, should help move offshore jurisdictions to the 
forefront for companies and funds trying to streamline 
their cross-border business. “It is hard to imagine a 
reversal in the overall drive towards greater global 
co-operation on regulatory and tax matters,” Rogers 
says. “A handful of offshore jurisdictions such as 
Cayman, Jersey and Guernsey have not just accepted 
this, but have positioned themselves as early adopters 
and implemented international initiatives to a higher 
standard than many G20 nations. These leading off-
shore jurisdictions are already recognized, privately, 
by international standard setters as being allies against 
money laundering, corruption and tax evasion. In 10 
years’ time I expect this group to have more formally 
crystallized into a ‘magic circle’ that is (almost) fully 
accepted as being essential to international capital 
flows and the support of developing economies.” ■

OFFSHORE

JAMES SMITH
STUARTS WALKER  

HERSANT HUMPHRIES

DAVID LAMB
CONYERS DILL  

& PEARMAN

“The actions taken by jurisdictions 
such as the Cayman Islands  
over the past few years will  
remove the final remnants of the 
stigma sometimes associated 
with the word ‘offshore.’” 

—JAMES SMITH, STUARTS WALKER HERSANT HUMPHRIES
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We get straight to the point, 
managing complexity to get to the 
essentials. Every piece of work is a 
collaboration. We listen actively, asking 
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really matters. We deliver targeted, 
pragmatic advice with absolute clarity. 

To the point.

“We see steady growth in all sectors of the  
offshore market albeit attendant with increased 
regulation.”  —DAVID LAMB, CONYERS DILL & PEARMAN
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It is often necessary after the launch of a fund that 

certain of the terms made in the initial offering need  

to be varied. The way that these changes are made  

to the offering terms are not always straightforward 

and require careful analysis. The type of consent  

that is required from investors will depend on the 

document which is being varied and whether such 

document anticipates the changes being made and 

whether they were drafted to pre-empt investor 

consent issues.

WHAT CHANGES REQUIRE CONSENT?

Not all changes require consent of course. A simple 

update to a disclosure in relation to the service 

providers, for example, or an amendment to  

incorporate changes to the law would generally  

not be sufficiently material to alter the terms with 

the underlying investor. However, more commonly 

we see changes made to the investment strategy, 

the investment objectives, variations to the liquidity 

terms (for example, changes to the notice periods, 

redemption days or amendments to the lock-in 

periods), or even in some cases the change of the 

investment manager. There is no definitive list of 

changes which require consent and it is often a 

question of degree, taking account of particular 

investor expectations or considering the impact of  

all the changes as a whole on a particular investor.

It is often assumed that a relaxation in the liquidity 

terms would benefit the investors and not require 

consent. That is not always the case and consideration 

should be given as to whether an investor may be 

disadvantaged by his fellow investors being permitted 

to redeem out more easily than was envisaged at the 

launch of the fund.

Principally, there are two sets of documents which 

govern the relationship between the investor and  

the fund; the first being the subscription agreement 

which incorporates by reference the offering 

document and, secondly, the constitutional documents 

of the fund being, in the case of a company, the 

Memorandum and Articles of Association.

THE SUBSCRIPTION AGREEMENT AND  

OFFERING DOCUMENT

The contract formed by the subscription agreement 

constitutes a separate agreement between the 

fund and each investor; this can be considered the 

“economic contract”.

A basic principle of contract law is of course that any 

amendment to a contract requires the consent of all 

the parties to the contract. In the case of the contract 

formed by the subscription agreement, there are in fact 

a series of separate contracts between each investor 

and the fund. Therefore, whilst one investor may have 

consented to a material change to the terms of the 

offering, another investor who has not consented may 

have a claim for breach of contract.

Investor consent may be obtained expressly by the 

investor signing a letter acknowledging the changes 

and the receipt of the updated offering document or 

supplement.

It is, however, often difficult to get unanimous consent 

from the investors and it may be necessary to explore 

the option of negative consent. This involves providing 

the investors with a notice of the proposed changes 

CHANGING THE TERMS OF 
A FUND OFFERING UNDER 
CAYMAN ISLANDS LAW

CHRIS HUMPHRIES 
MANAGING DIRECTOR 
STUARTS WALKER 
HERSANT HUMPHRIES

It is often necessary after the launch of 

a fund that certain of the terms made 

in the initial offering need to be varied.
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and giving them an opportunity to redeem 

out of the fund without penalty prior to the 

changes being effective. Although this is a 

unilateral amendment (and consent of all 

parties has not been obtained in accordance 

with basic principles of contract set out 

above), the parties do have an obligation 

to mitigate their loss which they can do by 

exercising their right of redemption.

When drafting the offering document, 

express provisions can be included setting 

out how variations may be implemented. 

This may include a right to unilaterally  

amend the offering document provided  

those changes do notmaterially adversely  

affect the investors. The offering document 

can go further and provide that material 

changes can be made to the offering 

provided the investors are informed of the 

changes prior to them being implemented 

and giving them the opportunity to redeem 

out of the fund without penalty. In this way 

the negative consent concept is expressly 

built into the offering document so that it 

can be relied on without risk of a breach  

of contract.

THE ARTICLES OF ASSOCIATION

Other investor consent requirements derive 

from Cayman Islands corporate law and from 

the Articles of Association of the fund.

Typically, the Articles of Association are 

drafted in broader terms referring instead  

to the detail set out in the offering 

document. This means that often amending 

the Articles is not required. Where an 

amendment is required, a special resolution 

of the voting shareholders would be 

necessary to effect such changes. Where 

non-voting shares have been issued to the 

investors, the manager often holds the 

voting shares and is able to pass such a 

special resolution by itself. Where voting 

shares are issued to investors, however,  

a meeting of the shareholders may be  

required or alternatively the fund may  

obtain a unanimous written resolution of  

all of the shareholders.

Where there is a proposed modification 

of the rights attached to a particular class 

of shares then the Articles of Association 

typically prescribe how such changes may  

be implemented. Class rights are quite 

narrowly defined and include the right to a 

dividend, the right to vote and the right to 

receive capital on a winding up.

There are certain steps that can be taken 

in the initial drafting of the Articles of 

Association to facilitate changes. For 

example, providing some flexibility to allow 

the directors to exercise their discretion to 

deviate to a degree. The directors must of 

course still be mindful of acting in the best 

interests of the fund when exercising those 

discretions. Issuing voting management 

shares to the investment manager will 

facilitate amendments to the Articles but, 

if voting shares are issued to the investors, 

the subscription agreements could include a 

standing proxy allowing a service provider to 

exercise the shareholder’s vote on behalf of 

the investor.

CREATION OF A NEW CLASS

Often a fund agrees to vary the investors’ 

liquidity rights in a side letter. Side letters 

present their own considerations but the 

fund should be mindful that, where terms 

are varied in this regard with one but not 

all of the investors in a class, they may 

inadvertently create a new class of shares or 

subclass of shares by varying the rights with 

one investor.
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“There is no definitive list 

of changes which require 

consent and it is often 

a question of degree, taking 

account of particular investor 

expectations or considering 

the impact of all the 

changes as a whole on 

a particular investor.”

 “There are two sets of 

documents which govern 

the relationship between the 

investor and the fund; the 

first being the subscription 

agreement which incorporates 

by reference the offering 

document and secondly the 

constitutional documents of 

the fund being, in a corporate 

entity, the Memorandum and 

Articles of Association.”
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P
oland may not be the largest economy 
in Europe, but it is one of the European 
Union’s fastest-developing members, pre-
senting many opportunities for forward-
thinking law firms. As post-Brexit Europe 

struggles to come to terms with the potential impact of 
losing one if its major players, the shifting sands offer 
the opportunity for some of the continent’s peripheral 
players to move closer to the center of the economic 
union and exert more influence. 

While Poland’s economy is hardly a runaway train, 
it exhibits a relative strength that should be the envy 
of many of its peers. Poland’s GDP grew by 3.6% in 
2015, well above average growth for the EU, and eco-
nomic forecasts suggest Poland’s upward trajectory is 
no fluke, says Krzysztof Wiater, Ph.D., Country Man-
aging Partner of DLA Piper’s Warsaw office.

“Growth is the result of several grants and incentives 
offered by the government that encourage foreign invest-
ment in priority areas,” Wiater says, adding that in addi-
tion to its commercially astute policy measures, Poland’s 
main assets are its strategic position in the center of 
Europe, its large population, highly skilled workforce 
and low labor costs. “The combination of these advanta-
geous factors contributes enormously to Poland’s success 
as a host economy for foreign direct investment inflows,” 
he says. The World Bank, agrees, ranking Poland as the 
25th easiest country to do business in.

For lawyers, Poland remains something of a mixed 
bag of new and evolving sectors, says Lejb Fogelman, 
Senior Partner in Greenberg Traurig’s Warsaw Office. 
On one hand, areas of practice such as the real estate 
and litigation are expanding. At the same time, “the 
Polish legal market is entering into a survival-of-the-

By Howard Stock

Poland’s Ascent in Europe
Poland’s economic growth and position at the  
geographical center of Europe is attracting foreign interest.

POLAND
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fittest phase, as certain processes such as privatization 
have come to a stop and some areas of practice, such 
as securities, are dwindling to keep pace with the slow-
down in capital markets largely due to the national-
ization of the open pension funds. All of this poses an 
immediate challenge to the law firms to restructure 
themselves to catch up with the new market demands,” 
he says.

Generally speaking, Poland’s own economic and 
development policies over the past decade have facili-
tated growth, notwithstanding slower growth in the 
euro zone, says Stephen J. Horvath, Shareholder, 
Greenberg Traurig’s London Office. “While the out-
come of Brexit may affect how and where deals are 
financed, there really isn’t any volatility effect currently 
dampening business markets,” he says. However, until 
Brexit actually goes through, perception remains real-
ity and companies and investors are hedging their bets. 
While market consensus publicly seems to be shrugging 
off the dire warnings of the Remain campaign, “the 
opposite is true in reality—financial services firms and 
other businesses are seeking opportunities in Poland as 
a result of potential disruption resulting from Brexit.”  

OPEN INVITATION
Poland is certainly trying to grease the wheels of cross-
border business. In 2011 Poland passed the Act Limit-
ing Administrative Barriers for Citizens and Business-
es. “This has made it easier for businesses to establish 
themselves in Poland by relaxing certain requirements 
such as allowing declarations instead of certificates and 
transcripts from official registers, and decreasing fees 
for entries in the National Court Register,” Wiater says.

Furthermore, this year Mateusz Morawiecki, the 
Deputy Minister of Development, presented a new pro-
gram aimed at boosting the Polish economy. The main 
idea behind the so-called Morawiecki’s Program is to 
remove five major “traps” affecting the growth of Polish 
economy, namely the middle income trap, the lack of 
balance trap, the average product trap, the demo-
graphic trap, and the weak institutions trap.

“According to the Morawiecki’s Program, develop-
ment of the Polish economy will be based on five pil-
lars: reindustrialization, development of innovative 
companies, capital for development, foreign expansion 
as well as social and regional development,” Wiater 
explains. As Morawiescki’s ambitious bill of reforms 
gets underway, Poland’s economy should find itself in 
a virtuous cycle where internal strength begets outside 
investment, which in turn will bolster progress on the 
domestic front.

For foreign companies and investors, Poland also 
represents a cultural bridge between East and West. 
“Poland’s geographic positioning in the center of 
Europe puts it in an ideal logistical position to cooper-

ate with all European countries, and is a logical base 
for all businesses looking to operate within the EU,” 
says Magdalena Nasilowska, Senior Associate in DLA 
Piper’s Warsaw office. “Regions within Poland are also 
differentiated by their strategic positioning. Western 
Poland, for example, is situated along the shortest route 
linking Western Europe with the Baltic States and 
Russia. It is also the shortest route linking Scandinavia 
with Central and Southern Europe.”

STRUCTURAL ADVANTAGES
In addition, Poland also enjoys many structural and 
demographic advantages relative to its neighbors, 
Nasilowska says. The region has many motorway and 
railway networks, 11 local Baltic ports and 13 fishing 
harbors. To the North of Poland is the Pomeranian 
Special Economic Zone that promotes industrial busi-
ness activities and is close to airports and seaports. 

Additionally, “Poland has a highly educated, hard-
working and entrepreneurial population that can build 
on long experience dealing with both East and West,” 
Horvath adds. “The commercial legal system is stable 
and well-understood. The capital markets platforms and 
regulations offer an attractive source for trading and 
capital raising, while at the same time promoting best 
practices in corporate governance and transparency.”

All of these factors make Poland an attractive can-
didate for business as foreign companies and inves-
tors plan for the future. “Poland has actively become 
a country that offers foreign investors a combination 
of unique benefits: its central position in Europe, a 
regulatory framework that reduces burdens on open-
ing and operating businesses, programs that create 
industry hubs, grants and funds that support prior-
ity industries, and a highly-skilled and low-cost labor 
force,” Nasilowska says. “The Polish government’s 
clear objective to increase foreign direct investment 
promises future policies that will further benefit busi-
nesses operating in Poland and Europe, and should be 
a natural choice for investors.” ■

“Poland’s geographic positioning 
in the center of Europe puts it  
in an ideal logistical position to  
cooperate with all European  
countries, and is a logical base for 
all businesses looking to operate 
within the EU.”   —MAGDALENA NASILOWSKA, DLA PIPER
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Interruption of “business as usual” in the legal 

profession is fully entrenched in Greenberg Traurig’s 

culture and strategy. And Richard A. Rosenbaum has 

played a pivotal role in this disruption since he became 

Executive Chairman of the firm this year.

As Executive Chairman, Rosenbaum has continued 

to focus on the firm’s global strategy, whether the 

integration and expansion of its impressive European 

footprint, its renowned presence in Latin America,  

its unique Asian offices, or the strategic growth  

of key practice areas and client relationships in the 

United States.

Rosenbaum remains focused on keeping the firm 

ahead of the fast-changing profession, and fairly 

compensating lawyers for the behaviors that matter 

most in the current business and technology 

environment. The firm reported a healthy 2015, with 

gross revenue up 4% to $1.32 billion. It boasts 38 

locations, including four in Europe, and more than 

2,000 attorneys worldwide.

Rosenbaum leads the careful positioning of the firm as 

a player in its core areas in key jurisdictions. He views 

Europe as particularly fertile ground in the current 

environment, through the strategic development and 

integration of present and potential future locations.

“We are not out to buy firms. We don’t need to be 

everywhere. Our focus is to continue to grow the level 

of quality and efficiency of key practices in key markets 

while delivery quality legal work and value to our 

clients,” Rosenbaum says.

STRATEGIC ADVANTAGE

Rosenbaum makes it a point to not grow just for 

growth’s sake: Greenberg Traurig’s growth adds to 

the strategic advantage the firm is already providing 

clients, making the firm stronger without sacrificing 

its uniquely empowering and collaborative, one-firm 

culture; its deep, unified geographic and practice 

platform; meritocracy based on values of respect, 

trust, empowerment, flexibility, and collaboration; 

cost and business management; and strong industry 

relationships. For Rosenbaum, this is simply a different 

business model.

“We built this firm from the three lawyers who started 

it to the 13 lawyers that existed when our Senior Chairs 

joined the firm to the 90 lawyers that were here when 

I joined to the 2,000 lawyers that are here today, all 

without ever having done a merger: We truly care  

about culture as our first priority,” Rosenbaum 

says. “Despite being an elite firm, we tend to be an 

empowering firm that is not about bureaucracy, that 

is about having a dream and being able to live it, and 

which still empowers individuals to create. It’s about 

going out and helping clients, not only about inheriting 

clients from partners; it’s an energetic firm that is  

finding solutions in a new world where technology, 

contract lawyers, bigger in-house legal departments,  

all kinds of entities, are creating new kinds of 

competition. We believe we can compete in that  

world and rise to a higher level in a way that traditional 

elite firms simply cannot.”

And the strategy has paid off. Recently, the Warsaw 

office was awarded the prestigious Chambers Europe 

Law Firm of the Year for Client Service Award for 

Poland. The Chambers Client Service Awards recognize 

excellence in the provision of legal services in major 

European countries and are based on in-depth research 

by Chambers’ editors and clients’ recommendations.

Earlier in the year, the office was able to maintain its 

leading position in capital markets and mergers and 

acquisitions (M&A) in Chambers Global 2016. Greenberg 

Traurig is Band 1, the highest possible position, in 

Poland in capital markets equity and corporate/M&A. 

WORKING ACROSS  
EUROPE AS ONE FIRM

RICHARD A. ROSENBAUM 
Greenberg Traurig, LLP 
Executive Chairman

LEJB FOGELMAN 
Warsaw Senior Partner

JAROSLAW GRZESIAK 
Warsaw Managing 
Shareholder

CHRISTIAN SCHEDE 
GT Germany Managing 
Partner/Shareholder

Greenberg Traurig’s success is built on a philosophy that 
emphasizes smart strategy over growth for the sake of growth.

130SS     October 2016  |  The American Lawyer

TAL_SAS_Oct_2016.indd   130 9/19/16   9:29 PM



Moreover, Greenberg Traurig is Band 2 in 

dispute resolution and Band 3 in banking 

and finance and capital markets debt. 

Jarosław Grzesiak,  Managing Partner  

in Poland, is ranked as Band 1 in corporate/

M&A and as Band 1 in capital markets equity. 

Partner Lejb Fogelman has been recognized 

as a Senior Statesmen, the highest possible 

rank in corporate/M&A. Grzesiak commented 

that “the Chambers award affirms our 

commitment to excellence in client service, 

which is our focus while we continue to  

grow strategically. We are proud to be the 

only law firm in Poland with Chambers Band 

1 ranked practices in M&A, capital markets: 

equity, private equity, and tax.” 

Fogelman, the Warsaw office’s Senior  

Partner, remarked that “our success in 

Warsaw is emblematic of the firm’s approach 

to growth globally, which is patient, 

determined and client driven—and always 

focused on client service. We are proud 

of our achievements in a market that has 

emerged as one of Europe’s most stable and 

prosperous nations.”

The Chambers Client Service Award is not 

the only award won recently by Greenberg 

Traurig’s Warsaw office. The firm was 

commended in the Rzeczpospolita Law Firms 

Ranking for its participation in the  

PLN 12.5 billion refinancing of Cyfrowy  

Polsat and Polkomtel, the 2015 Transaction 

of the Year.

EUROPEAN PRESENCE

Greenberg Traurig’s history in Europe 

dates back to 2003, when it opened its 

first European office in Amsterdam, which 

is considered the gateway to Europe. The 

Amsterdam office has a firm reputation in the 

Netherlands and has a strong tax, real estate 

and litigation practice. 

As the firm’s European presence grew, in 

2015 Greenberg Traurig opened its first office 

in Germany through the acquisition of a 

highly respected Berlin office. Greenberg 

Traurig Germany is an active and recognized 

player in key industries.

The Chambers and Partners 2016 Europe 

Guide ranks the team among the Top Six 

across Germany in a number of critical 

sectors, with Band 2 rankings in real 

estate and real estate finance, as well as 

in TMT: media. Also recently, Best Lawyers 

in Germany honored seven partners 

of Greenberg Traurig Germany and GT 

Restructuring in six areas of practice, 

including: mergers and acquisitions law, real 

estate law, media law, telecommunications 

Law, finance law, and restructuring and 

insolvency law. In February 2016, the 

attorneys at Greenberg Traurig Germany 

received the prestigious real estate award 

“immobilienmanager Award 2016” by 

the leading real estate publishing house 

Immobilien Manager Verlag in the category 

“Advisory.” They are the first team of lawyers 

to receive this honor for a second time.

“We are proud that Greenberg Traurig 

Germany is recognized as a ‘speedboat’ 

among the Magic Circle law firms,” says 

Dr. Christian Schede, Managing Partner for 

Greenberg Traurig in Germany. “We have 

a team that, based on the highly qualified 

experience of its members, is a leading force 

in international transactions with a particular 

focus on the real estate and technology and 

media sectors.”

UNITY GAIN

In September, Rosenbaum announced a 

change in the United Kingdom that will 

further strengthen the firm’s message to 

the world that Greenberg Traurig is one 

firm with one brand across the globe. 

London office founding chair Paul Maher 

has decided to make a timely change to 

the office name, intended to emphasize the 

unified and collaborative nature of the firm 

in today’s world. At the same time, Maher, 

along with Patricia Menéndez-Cambó and 

Richard Edlin have accepted the roles of Vice 

Chairs, appointed to assist Rosenbaum in his 

responsibilities, and collaborate with each 

other and other firm leaders in doing so.

“They are each proven strategic thinkers, 

bringing a diverse set of experiences and 

perspectives to the roles across Europe, 

the United States, and the globe. They are 

of course, first and foremost, exceptional 

lawyers who understand how to satisfy our 

clients’ legal needs,” Rosenbaum says.

“We have a wealth of strong leaders across 

Europe in Germany, Poland, the United 

Kingdom, and in The Netherlands, which  

was a very strategic entry point for us, 

assisting us with executing our plans in  

a strategic manner that is sensitive to each 

market and culture, even as we also carefully 

consider opportunities in the United States, 

Latin America, Asia, Israel and elsewhere. 

Even as we empower our people to  

compete in each of these markets, we  

remain one, unified firm, working together, 

with that same basic mentality of working 

hard, building on close relationships and 

trust, and especially finding every way 

possible to help our talent pursue their 

dreams and deliver value to our clients.”

ABOUT GREENBERG TRAURIG, LLP

Greenberg Traurig, LLP is an international, 

multi-practice law firm with approximately 

2,000 attorneys serving clients from 38 offices 

in the United States, Europe, Latin America, 

Asia, and the Middle East. More information  

is available at: www.gtlaw.com.
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“We remain one, unified firm, 

working together, with  

that same basic mentality of 

working hard, building on close 

relationships and trust, and 

especially finding every way 

possible to help our talent  

pursue their dreams and deliver 

value to our clients.” 
 — Richard A. Rosenbaum,  
 Greenberg Traurig
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Mr. Migatz is a partner at the Garden City 
law firm of Albanese & Albanese LLP. 

He concentrates his practice in municipal 
and land use and zoning law and serves 
as General Counsel to numerous co-ops 
and condominiums. He also presently 
serves as Village Attorney for the Village 
of Asharoken. He is a member of the 
Nassau County and New York State Bar 
Associations, New York State Trial Lawyers 
Association and the American Association 
for Justice (formerly the Association of Trial 
Lawyers of America). He has argued over 
thirty reported appellate cases, including 
four land use cases which were successfully 
argued before the Court of Appeals,  
New York State’s highest court. 

Mr. Migatz is a member of the Board of Directors of Vision Long Island, 
an organization that advances more livable, economically sustainable, and 
environmentally responsible growth on Long Island through Smart Growth.

Mr. Migatz is a former associate adjunct professor at Nassau Community 
College, former Chief Deputy Town Attorney for the Town of North 
Hempstead and former Village Attorney for the Incorporated Village of 
Manorhaven. He has presented lectures on land use and zoning for the New 
York State Building Officials Conference, Building Inspectors Association 
of Nassau County, The Long Island Chapter of A.I.A., First American Title 
Insurance Company of New York, Lorman Education Services and National 
Business Institute. He has also authored several articles on land use and 
zoning for the Nassau Lawyer, The Journal of the Nassau County Bar 
Association. Mr Migatz can be contacted at Bmigatz@albaneselegal.com. 

NEW YORK 

Bruce W. Migatz, esq

GARDEN CITY

alBanese & alBanese llP
1050 Franklin Avenue, Garden City, New York 11530

ph: 516.248.7000 ext. 217 | fax: 516.747.7777
www.albaneselegal.com

Quinn Alsterberg, a boutique business, 
construction and development firm 

in New Orleans, maintains a diverse roster 
of business clientele – from national 
and multinational logistics companies, 
manufacturers and developers, to 
smaller, Louisiana and Gulf Coast-
based businesses. Founding partner 
Julie Quinn, a former Louisiana State 
Senator who chaired the Judiciary 
Committee, now provides transactional 
support and government compliance 
services to the firms’ clients. Ms. Quinn 
works closely with the LA Governor’s 
Office, Louisiana Economic Development, 
Louisiana Department of Environmental Quality, Department of Natural 
Resources, Alcohol & Tobacco Control, Office of Motor Vehicles, 
and numerous local jurisdictions in handling zoning and permitting, 
conditional and non-conforming use status, and related issues. Partner 
Justin Alsterberg is a seasoned litigator with an impeccable trial record 
that manages the firm’s litigation practice, with a strong emphasis in 
complex commercial and construction litigation. The firm also maintains 
an employment law section, providing a comprehensive support system 
for its business clientele. 

Louisiana

Julie Quinn

855 Baronne Street, New Orleans, Louisiana  70113
PH: 504.522.5607 | www.quinnalsterberg.com

NEw ORLEANS

Land Use and Zoning

OUR LITIGATION TEAM 

FRANCIS R. LAWS

100 Light Street, Suite 1100
Baltimore, Maryland 21202
Phone: (410) 752-2468
Fax: (410) 752-2046
www.tandllaw.com  

COMPREHENSIVE CORPORATE REPRESENTATION

LITIGATION AND DISPUTE RESOLUTION

Frank Laws leads the firm’s Litigation 
Department, a team of lawyers spanning 
a wide range of litigation experience and 
expertise. Focusing on finding business 
solutions to business problems, Mr. Laws 
has successfully litigated commercial 
cases throughout the country. Aside from 
the usual contract disputes and business 
torts, the subject matters have included 
construction claims, cattle rustling, copyright infringement, 
the uniform commercial code, agricultural issues, govern-
ment authority, and land use issues. Mr. Laws’ labor practice 
includes the full range of issues generated in the process of 
employment: litigating, administering, negotiating, and/or 
generally providing advice in the wide spectrum of the alpha-
bet soup statutes enacted to govern employment, including 
ADEA, ADDA, Title VII, FLSA, FMLA, NLRA, Sarbanes-
Oxley, 42 U.S.C. 1981, 1983, and 1985(3), USERRA, etc.
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Thomas M. Fitzpatrick is a graduate 
of the University of Montana (1973) 

and the University of Chicago Law 
School (1976). He is a former partner 
in the firm of Karr, Tuttle, Campbell 
(1978-1989) and Stafford Frey Cooper 
(1989-1999); managing partner (1991-
1994). From 1999 through 2004, he served 
as Assistant Chief of the Snohomish 
County Prosecuting Attorney’s Office, 
Civil Division, heading the Litigation 
and Employment unit. He was named 
a “Super Lawyer” by the publication 
Washington Law and Politics in 2004. 
In 2005, the elected Snohomish County 
Executive, selected him as Executive Director of Snohomish County 
with oversight responsibility for planning and development, economic 
development, environmental policy, the airport, risk management, and 
several other county offices. In 2006, he returned to private practice, 
joining former Washington Supreme Court Justice Phil Talmadge with 
whom he previously practiced, at the Talmadge/Fitzpatrick firm. His 
practice has an emphasis in professional responsibility, attorney fees, 
and litigation. Mr. Fitzpatrick’s emphasis is on professional responsibility, 
attorney fees, and governmental related litigation including land use.

WashingTon

Thomas m. FiTzpaTrick

2775 Harbor Ave. S.W., Third Floor, Suite C
Seattle, WA 98126

PH: 206.574.6661 | tom@tal-fitzlaw.com
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At Corless Barfield Trial Group, our 
firm brings extensive experience 

and a unique approach to each case we 
handle. Recognized as one of the leading 
insurance litigation lawyers in Florida, 
founding attorney Ted A. Corless formerly 
represented some of the most powerful 
insurance companies in the state and 
currently uses that inside experience 
to assist property owners and personal 
injury victims in recovering compensation 
for their losses.
 Corless routinely shares his experience 
and knowledge by authoring articles, giving television interviews and 
presenting lectures throughout the United States on a range of legal 
topics, including insurance coverage, complex expert testimony and 
insurance bad faith. He is licensed to practice law in Florida and  
Missouri and has received an AV peer review rating* through the 
Martindale-Hubbell system. Further, Corless is a member of the 
American Society of Trial Consultants.

FloridA

Ted A. Corless

6812 W. Linebaugh Ave., Tampa, FL 33625
p: 813.258.4998, f: 813.258.4988

www.corlessbarfield.com

TAMPA

OUR LITIGATION TEAM 

FRANCIS R. LAWS

100 Light Street, Suite 1100
Baltimore, Maryland 21202
Phone: (410) 752-2468
Fax: (410) 752-2046
www.tandllaw.com  

COMPREHENSIVE CORPORATE REPRESENTATION

LITIGATION AND DISPUTE RESOLUTION

Frank Laws leads the firm’s Litigation 
Department, a team of lawyers spanning 
a wide range of litigation experience and 
expertise. Focusing on finding business 
solutions to business problems, Mr. Laws 
has successfully litigated commercial 
cases throughout the country. Aside from 
the usual contract disputes and business 
torts, the subject matters have included 
construction claims, cattle rustling, copyright infringement, 
the uniform commercial code, agricultural issues, govern-
ment authority, and land use issues. Mr. Laws’ labor practice 
includes the full range of issues generated in the process of 
employment: litigating, administering, negotiating, and/or 
generally providing advice in the wide spectrum of the alpha-
bet soup statutes enacted to govern employment, including 
ADEA, ADDA, Title VII, FLSA, FMLA, NLRA, Sarbanes-
Oxley, 42 U.S.C. 1981, 1983, and 1985(3), USERRA, etc.
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Mr. Hightower has been a trial 
lawyer for 31 years and has tried 

over 225 jury trials all over the state 
of Florida with a 90% success rate 
(defense verdict or less than pre-trial 
offer). Mr. Hightower handles various 
types of construction cases and other 
litigation matters for the firm. He has 
also been active in the Dade County 
Bar Association and is very familiar 
to all the judges and attorneys in 
Florida as an effective and ethical 
litigator. He has served on the Board 
of Directors of the Dade County Bar, 
and also served as the Bar’s Public Relations Director. At one time 
he hosted a legal television show entitled “In the Public Interest”. 
In addition, he has been recognized as an expert litigator, and be-
cause of this, has been invited to speak at numerous legal semi-
nars. Over the past 22 years, he has given numerous speeches at 
various organizations on topics ranging from discovery techniques 
to closing arguments.

FLORIDA

Dale r. HigHtower

4770 Biscayne Blvd, Suite 1200 Miami, FL 33137
p: 305.539.0909, f: 305.530.0661

Dale@hightowerlaw.net  •  www.hightowerlaw.net

MIAMI

E. Scott Golden is AV-rated and is  
  the Senior Partner of Golden & 

La Neve in Fort Lauderdale.  Scott 
focuses his practice on real estate 
and construction transactions and 
litigation, with a special emphasis on 
construction disputes.

Scott represents owners, general 
contractors, and sub-contractors 
throughout Florida in all aspects 
of real estate development and 
construction law, including construc-
tion defects, lien and bond claims, 
and construction-related collections.  
His clients have owned or have provided services for every type 
of facility, including high-rise, commercial, governmental, and 
recreational buildings and facilities; churches and other single-
purpose facilities; attached residential structures; and single 
family residences.

Golden & La Neve focuses its practice on property-related 
matters, including construction, the acquisition and titling of 
real property, lending and financial matters, other business and 
commercial matters, and estate planning and administration.  We 
practice in all federal and Florida courts, including the U.S. Court 
of Federal Claims. 

FLORIDA

e. sCott golDeN

644 Southeast Fourth Avenue, Fort Lauderdale, FL 33301
p: 954.764.6766. f: 954.764.6789

sgolden@goldenlaneve.com • www.goldenlaneve.com 

FORT LAUDERDALE

golDeN & la NeVe

The Hunt Law Group, LLC was 

founded on the premise that—

whatever the case type—trial skills 

matter.  We have the results to  

prove it.  THLG has excelled in the 

representation of clients in the areas 

of construction defect, contract 

disputes, construction injury and 

related insurance coverage issues.  

We represent the complex business concerns of sophisticated 

clients, especially when they need to communicate with a jury. 

Aggressive and civil. THLG—Trial lawyers for business people.

ILLINOIS CHICAGO

briaN J. HuNt

20 N. Wacker Drive, Suite 1711, Chicago, IL 60606
p: 312.384.2300, f: 312.443.9391

www.hunt-lawgroup.com

Are you Florida bound?   
Would you like the attorney  
you hire to actually work  
on your case?  
If so, give Kevin Kelly a call.

Kevin Kelly is the founder of  
KellyLaw, P.A., which delivers  

25 years of “big firm” experience with 
the focus and rapport of a complex liti-
gation boutique.   KellyLaw specializes 
in technical, construction and business 
law disputes.  Kevin has extensive 
trial and appellate experience, both 
jury and non-jury, in state and federal courts.  He has successfully 
argued cases before the Florida Supreme Court and the Federal 
11th Circuit Court of Appeals.  He is adept at administrative and 
arbitration proceedings.  Kevin’s clients have spanned from local 
small businesses to international Fortune 500® companies.  He has 
represented local, national, and international clients in myriad legal 
disputes, typically in technical industries. 

No matter the scale of your legal dispute, KellyLaw, P.A. has the 
experience, resources, and toughness to tackle your case cost effec-
tively, timely, and with the least amount disruption to your business.

FLORIDA

KeViN Kelly 

17 N. Summerlin Ave., Orlando, FL 32801
p: 407.545.4386  •  Kevin@KellyJuris.com  •  www.kellyjuris.com

ORLANDO

Kellylaw, P.a.

Mary A. Salamone is a partner at Atkin-
son, Andelson, Loya, Ruud & Romo 

with 27 years of experience in construction 
law.  She is privileged to represent both 
owners and contractors on public and 
private works of improvement, which affords 
her a unique perspective to assist in under-
standing and resolving claims in a cost ef-
fective manner.  Ms. Salamone has handled 
multi-million dollar disputes on high profile, 
complex construction projects and currently 
oversees a $5 billion capital improvement 
program.  She graduated magna cum laude 
from the University of Rochester (B.A. in 
1984) with Phi Beta Kappa distinction and 
Cornell Law School (J.D. in 1987).  She is an active member of various trade 
associations and serves on the AGC-California Legal Advisory Committee, 
CMAA Legal Counsel Committee and is a construction neutral with the 
American Arbitration Association.  Ms. Salamone has consistently received 
an AV Preeminent® rating by Martindale Hubbell® and repeated recognition 
by Chambers USA: America’s Leading Lawyers for Business in the field 
of construction law.  She was also selected as a Fellow with the Litigation 
Counsel of America.

CALIFORNIA

Mary a. salaMoNe 

20 Pacifica, Suite 400, Irvine, CA 92618 
p: 949.453.4260, f: 949.453.4262

msalamone@aalrr.com • www.aalrr.com

IRVINE

Mr. Andrade’s practice focuses 
primarily on construction litigation 

(public and private), including “changed 
conditions”, change order and differing 
site condition claims, Mechanic’s Lien 
and Stop Notice Litigation, Labor Law, 
including Trust Fund Litigation and  
General Business Litigation.  He  
counsels and represents project  
owners, general contractors, subcon-
tractors and material suppliers.

Mr. Andrade has specialized in the 
construction industry for nearly30 years.  
He has extensive experience in all 
aspects of the California Judicial System, the Federal System and  
the American Arbitration Association.  Mr. Andrade served on the 
Board of Directors for the Engineering Contractors Association for  
28 years, is an affiliate member of the Southern California Contractors 
Association and the Associated General Contractors of California.  
Mr. Andrade also served as counsel to the Engineering Contractors 
Association, is a member of the Associated General Contractors 
Statewide Legal Advisory Committee to the construction industry, 
as well as a member of the Southern California Constructors Legal 
Advisory Committee.  

Mr. Andrade holds a California State Contractors License, and  
was actively involved in the construction industry as an owner over a 
10 year period.  

CALIFORNIA

riCHarD b. aNDraDe

27281 Las Ramblas #200, Mission Viejo, CA 92691
p: 949.553.1951 • randrade@aalaws.com • www.andradelaw.com

MISSION VIEJO

aNDraDe & assoCiates

Manion Stigger LLP is a regionally centered, 
nationally focused construction law firm.

Construction law is as unique and demand-
ing as the industry it serves.  Manion Stigger at-
torneys have experience as construction laborers, 
project managers, civil engineers, and successful 
trial lawyers.  We are well-positioned to foresee 
and understand the needs of general contractors 

and subcontractors, construction managers and 
design-builders.  

We use our industry-specific knowledge and 
over 70 years of combined problem-solving ex-
perience in handling all aspects of construction 
document preparation and negotiation, contract 
and insurance claims disputes, OSHA matters and 
litigation for clients throughout the United States.

MaNioN stigger llP 
INDIANA • KENTUCKY • ILLINOIS • MISSOURI • TENNESSEE • OHIO

INDIANA - 20 N.W. First Street, Ste. 200, Evansville IN  47708 • Phone: (812) 425-5200
KENTUCKY - 2301 River Road, Ste. 101, Louisville KY  40206 • Phone: (502) 244-4944

MaNioN stigger llP 
www.manionstigger.com

A.J. Manion G. Bruce Stigger Tony W. Fehrenbacher

For more than 30 years, Alex “Trey” 
Robertson, IV has represented owners 

of hotels, high rise condominiums, 
casinos, commercial projects and HOA’s in 
construction defect, construction claims 
and construction product class action 
litigation across the country. Recently, Mr. 
Robertson served as lead trial counsel for 
the owners of the CityCenter project in 
Las Vegas, the largest privately funded 
construction project in U.S. history ($9B). 
He also has served as Class Counsel 
in national class actions involving 
Chinese-made laminate flooring. His 
cases have been featured on national 
news programs such as CBS News “48 Hours” (twice), CBS News “The 
Early Show”, ABC News ‘Prime Time Live”, NBC News “Today Show”, 
New York Times Sunday Magazine, The Wall Street Journal, ABA 
Journal, Forbes Magazine and CNN’s “Lou Dobbs” show. Alex holds 
an AV Preeminent rating the Martindale Hubbell, has been named a 
Southern California Super Lawyer from 2011-2016, and is a recipient of 
The Litigator award from the Trial Lawyers Board of Regents, honoring 
the top 1% of all lawyers based upon trial and settlement results. 

CALIFORNIA

AlexAnder “Trey” 
roberTson, IV

WESTLAKE VILLAGE

roberTson & AssocIATes, llP
32121 Lindero Canyon Rd. Suite 200

Westlake Village, CA., 91361
PH: 818.851.3850 | Fax: 818.851.3851

arobertson@arobertsonlaw.com | www.ARobertsonLaw.com

alsh, Colucci, Lubeley & Walsh represents national 

and regional builders, developers, and contractors 

throughout Virginia in litigation in state and federal courts. 

Our team of skilled attorneys provides a solution-oriented and 

fee-efficient approach to resolving all types of construction 

disputes and has effectively led our clients through complex 

cases resulting in successful arbitration awards and jury 

verdicts. We have successfully defended our clients from claims 

of breaches of condominium warranties, structural design 

defects, delay damages, bond defaults, and myriad complex 

business torts. Our lawyers have earned their strong reputation 

with Virginia’s judges and clients with diligence and creative 

yet pragmatic legal analysis while serving as lead counsel in 

a number of complex construction and surety claims. Garth 

Wainman leads the firm’s construction law practice group 

and is recognized by U.S. News and World Report as one 

of The Best Lawyers in America©. He is AV rated and named 

a 2016 Top Rated Lawyer in Construction Law by American 

Lawyer Media and Martindale-Hubbell. (162)

Garth M. WainMan 
Virginia NORTHeRN ViRGiNiA

4310 Prince William Parkway, Suite 300, Woodbridge, VA 22192-5199
p: 703.680.4664, f: 703.680.6067

www.thelandlawyers.com
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For international business transactions, international arbitration is the dispute resolution mechanism 
of choice. While not without room for improvement, international commercial arbitration offers distinct 
advantages over litigating in the public courts of one’s counterparty, including a neutral forum, control 
over the selection of arbitrators, and a final, enforceable and transportable award. Other advantages 
include relative confidentiality and the opportunity to tailor the proceedings to the needs of the parties.

SAVE 25% with Promo Code 534254

Visit lawcatalog.com or call (877) 807-8076

LawJournalPress.com

NEW BOOK!

International Arbitration: Commercial 
and Investment Treaty Law and Practice
by Elliot E. Polebaum 

New subscribers only. 
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DIRECTORY OF LEGAL RECRUITERS DIRECTORY OF LEGAL RECRUITERS
CORRAO MILLER WIESENTHAL

Legal Search Consultants, Inc.
845 Third Avenue, 19th FL

New York, NY 10022
Tel: (212) 328-6180
Fax: (212) 328-6181

Principal Contacts:
Laura S. Corrao, Esq.
Robin S. Miller, Esq.

Lauren M. Wiesenthal, Esq.
Marisa Fries Crasper, Esq.

Juliet DeMasi, Esq.
Rachel L. Fink, J.D.

Amanda Sharp Hinson, Esq. 
Carin Sigel Schlesinger, Esq.

Preeminent global search firm, founded in 1990,  
specializing exclusively in the placement of exceptional 
attorneys throughout the world. Our client roster in-
cludes law firms, investment and commercial banks 
and financial institutions, and corporations (domestic 
and international).

We conduct retained and contingency partner,  
counsel and  associate searches and M&A of groups  
and firms. Additionally, we engage in select consulting  
assignments on behalf of our firm and corporate  
clients globally. 

CMW
Locating Attorneys for the World

www.cmwsearch.com

EMPIRE SEARCH PARTNERS,LLC  
140 East 45th Street, 39th Floor New York, NY 10017

Tel: (212) 688-9200    Fax: (212) 688-9212
Website: www.empiresearchpartners.com
Email: info@empiresearchpartners.com

Empire Search Partners is a leading legal search and consulting firm 
with an unparalleled commitment to access, quality and transparency. 
Our goal is to maximize the value added to our search partners, and 
every aspect of our business is conducted with this mission in mind. 
We provide a distinct competitive edge to the attorneys and clients we 
work with, helping them to be the best-positioned and most informed  
participants in the market.
Empire Search Partners merges one of the largest and most respected in-
house legal recruiting platforms with the most comprehensive law firm 
practice in the United States. Our in-house client base ranges from in-
ternational corporations and investment funds, to discreet family offices 
and emerging companies. We have a long and successful track record of 
working with clients in identifying and hiring senior and junior level at-
torneys and compliance officers in a wide range of industries including 
financial services, manufacturing, energy, real estate, pharmaceutical, 
technology, media and entertainment, real estate, tax and accounting, 
non-profits, and consulting. We work with an equally diverse mix of 
large international and boutique law firms on strategic partner and  
associate hiring.
Our team of recruiters have a diverse mix of substantive legal back-
grounds and practiced law at top-tier law firms and corporations. We 
are market experts in every major area of law, including Litigation, 
Investment Management, Real Estate, Mergers & Acquisitions, Finance, 
Securities, Intellectual Property, Tax, Employee Benefits and Executive  
Compensation, Bankruptcy and Restructuring, Trusts & Estates,  
Corporate Governance and Non-Profit.

New York, NY - San Francisco, CA - Washington, DC

Principal Contacts: 
Andrew Regan  

Jonathan Ross, Esq. 
Scott Yaccarino, Esq.

ROBERT HALF LEGAL

2884 Sand Hill Road
Menlo Park, CA 94025

Tel: 1.800.870.8367
Website: roberthalf.com/legal

Contact:  Charles A. Volkert, III, Esq. 
Executive Director

In today’s rapidly changing business environment, 
legal teams are facing pressures to control spend and 
rising workloads. To help you and your team manage 
your business more effectively, we now offer full-scale 
legal staffing and consulting solutions. Our services are 
customized to your needs, and designed to improve pro-
ductivity, lower costs and provide expertise that you may 
not have on staff. Our integrated solution includes legal 
staffing, legal project management, dedicated project 
space and an experienced eDiscovery team.
 
We offer subject-matter experts in eDiscovery, informa-
tion governance and litigation readiness, records reten-
tion and management, compliance, risk management 
and investigations, as well as data security and privacy.  
If your law firm or legal department is facing a loom-
ing deadline, a large or complex project, or needs ad-
ditional legal expertise, please contact us to discuss a 
solution. Visit roberthalflegal.com or call us today at 
844.576.0393 for more information. 
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140 East 45th Street, 39th Floor New 
York, NY 10022

MAJOR, LINDSEY & AFRICA

Offices Worldwide
www.mlaglobal.com

1-877-482-1010

Founded in 1982, Major, Lindsey & Africa is the 
world’s largest and most experienced legal search firm.  
Combining local market knowledge and a global  
recruiting network, MLA has earned recognition for its 
track record of successful General Counsel, Corporate 
Counsel, Partner, Associate and Law Firm Management 
placements. MLA also provides law firms and companies 
with highly specialized legal professionals on project, 
interim and temporary-to-permanent hire basis.

With more than 20 locations worldwide–in  
London, Hong Kong, Tokyo, Sydney and cities across 
the U.S.–and strategic alliances in Beijing, Delhi and 
Seoul–MLA recruiters are dedicated to understand-
ing and meeting clients’ and candidates’ needs while 
maintaining the highest degree of professionalism and 
confidentiality.

MLA considers ever y search a diversity search and 
has been committed to diversity in the law since i t s 
inception. For these reasons, MLA was voted “Best 
Legal Recruiter”  by readers of  The National Law 
Journal.  To learn more about MLA, visi t  our website 
at  www.mlaglobal.com.

General Counsel - In-House Counsel - Partners - Associates
Law Firm Management - Interim Legal Resources

Managed Legal Services

E. P. DINE INC.
460 Park Avenue 11th Floor

New York, NY 10022
Tel: (212) 355-6182 • Fax: (212) 755-8486

http://www.epdine.com
Laurie Becker, President

E.P. Dine Inc., founded in 1975, has a national reputation for 
conducting retained searches and for placing highly qualified 
attorneys into premier New York and other nationally 
prominent law firms and corporations. Our clients include 
law firms, Fortune 500 companies and financial institutions, 
as well as other national and international corporations.

Current In-House Opportunities:
Media company seeks attorney to with 12+ years media and 
programming exp to join its legal department as GVP. Prior in-
house experience necessary.
Global provider of digital services and technology solutions HQ’d 
in L.A. seeks an attorney with 4+ years intellectual property exp to 
join its legal department as counsel. 
Premier residential real estate owners and managers seek an 
attorney with 8+ years corporate/real estate exp to join its legal 
department. Will work directly with the general counsel on a wide 
range of matters.

Current Law Firm Opportunities
• Several major law firms are seeking associates in areas 
including bankruptcy, corporate, employee benefits, tax, 
trust & estate, information technology, intellectual property, 
labor & employment, litigation and real estate.
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NEW NEWSLETTER

Cybersecurity Law & Strategy
Best Practices for Breach Prevention and Rapid Response in the Event of a Breach

An invaluable resource in advising clients and ensuring that they are covered for any damages 
incurred from a data breach, the Cybersecurity Law & Strategy Newsletter also helps your IT 
group implement best practices to prevent breaches and prepare an effective, rapid response in 
the event of a breach. 

You’ll Also Get Coverage of:

•  Cases and case studies in e-discovery

•  Cloud computing and other legal technologies

•  Privacy and information governance

Download Your FREE ISSUE Today: 

Visit at.alm.com/CybersecurityNewsletter

LawJournalNewsletters.com
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unlikely copyright fight? “On appeal, the crazy got 
crazier,” a lawyer for photographer David Slater says.

People for the Ethical Treatment of Animals filed 
suit in San Francisco federal court on Naruto’s behalf 
last year, arguing that the monkey is the “author” of 
the photos, and therefore should own the copyright.

The case was tossed on the 
basis of the monkey’s lack of 
standing. The U.S. Chamber of 
Commerce called it the “most 
ridiculous lawsuit of 2015.”

Except in some ways, it’s 
not ridiculous. The suit is 
now pending before the U.S. 
Court of Appeals for the 
Ninth Circuit, where PETA 
lawyer David Schwarz, a 
partner at Irell & Manella, 
has made fascinating (if 

not entirely convincing) arguments.  
“Nothing in the Copyright Act limits its applica-

tion to human authors. The U.S. Supreme Court has 
long given the constitutional term ‘authors’ the broad-
est possible meaning,” Schwarz wrote in court papers. 

Plenty of copyrights are already held by nonhu-
man entities. My employer, ALM, owns the copy-
right to this column. Music publishers, motion pic-
ture studios—they’re all about copyright ownership. 
“The fact that copyright ownership by an animal has 
not been previously asserted does not mean that such 
rights cannot be asserted,” Schwarz argues.

(What would a monkey do with copyright royal-
ties? PETA has pledged to use all proceeds to benefit 
macaques in Indonesia.)

It’s worth pointing out that Schwarz is not some 
lunatic fringe lawyer: He’s an accomplished, serious 
litigator. For example, he teamed up with NYU law 
professor Richard Epstein to defend the city of San 
Jose’s 2012 landmark pension reform referendum. 
Other past clients include SpaceX, Williams-Sonoma 

and KFC Corp., according to his law firm biography. 
Schwarz referred a call seeking comment to PETA 
general counsel Jeffrey Kerr, who described the selfie 
suit as “the cutting edge of copyright law.” 

An amicus brief from the chair of the Department 
of Anthropology at the University of Notre Dame, 
Agustin Fuente, supports PETA’s case. “Far from 
an automaton, Naruto deliberately undertook a se-
ries of acts that created the art in question,” Fuente’s 
brief says. Fuente is represented by Justin Marceau, a 
professor at the University of Denver Sturm College 
of Law, and Cor ey Evans of Evans & Page. Naruto’s 
“manipulation of the camera to gain the desired ef-
fect, which resulted in the production of the images in 
question, is likely a reflection of a particular inquisitive 
personality,” the brief says.

Except … he’s still a monkey. And that’s a funda-
mental, insurmountable obstacle, according to Berke-
ley, California-based solo practitioner Andrew Dhuey, 
who represents wildlife photographer Slater.

“Only a talented human photographer could have 
made the artistic choices involving camera lens width, 
positions and settings,” Dhuey wrote. 

But it’s not as if only pro photographers can copy-
right photos. Basically, any photo can be copyrighted.

Dhuey urged the court to make PETA pay Slater’s 
legal fees, arguing that the case is being used by PETA 
as a “means to gain publicity and donations. That is 
inconsistent with the purposes of the Copyright Act.” 
Still, the Copyright Act, with its open-ended defini-
tion of “author,” may leave a little wiggle room. And 
the question is likely to arise again as more works of 
art are created by artificial intelligence.

Kerr of PETA sees the struggle for animal rights 
as part of a civil rights continuum. “This is how every 
social movement moves forward,” he said. “The courts 
recognize rights previously denied to groups, even as 
the forces against them always try to belittle them.”

Email: jgreene@alm.com. 
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Remember the monkey selfie case? The one where a macaque in Indonesia named Naruto got 
ahold of a wildlife photographer’s camera and took a series of fabulous selfies, sparking an 

By Jenna Greene

Monkey See, 
Monkey Sue

Can a primate who shot selfies with a photographer’s 
camera claim copyright protection?
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The AAA has a long-established Judicial Panel capable of efficiently handling even the most complex
and contentious arbitrations and mediations. Composed of over 300 former State, Federal Magistrate,

and Appellate judges throughout the United States, the AAA’s Judicial Panel can provide the legal knowledge, 
process skills and decisiveness to move your case expeditiously through the process; resolving your conflict 

while controlling cost.  When your client’s dispute calls for the expertise only a former judge can provide,
trust the American Arbitration Association®.

RESOLVE Faster.

 adr.org/judicial  |  +1.800.778.7879

©2016 American Arbitration Association, Inc. All rights reserved.

LOOK NO FURTHER.

THE AAA® JUDICIAL PANEL
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